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STATEMENT OF ISSUES    


The issues of law reserved and reported by the Single Justice and presented for review are:

(1)
Whether the extension procedure set forth in G.L. c. 120, §§ 16-19 violates the procedural due process protections of the State and Federal Constitutions.


(a) 
May G.L. c. 120, §§ 17-18 be construed 
to 
provide for judicial review of the basis for 
extended custody shortly after the department 
makes “an order directing the person to remain 
subject to its control” and an “application to 

the committing court for a review of that order”?


(b)
If the statute may be read to allow for 
judicial review, what procedure is due?

(2)
Whether the standard for the extension order, specifically when “the department is of the opinion that discharge of a person from its control ... would be physically dangerous to the public,” comports with substantive due process.

(3)
Whether the standard for the extension order, specifically when “the department is of the opinion that discharge of a person from its control ... would be physically dangerous to the public,” is unconstitutionality vague. 

STATEMENT OF THE CASE


Nature of the Case:  This case is before the Court pursuant to the Reservation and Report of the Single Justice entered on July 25, 2008.
 Add. A2-A7.  On July 10, 2008, plaintiffs Kenniston, Stephen and Maldonado filed Petitions for Writs of Habeas Corpus and a Complaint seeking preliminary and permanent injunctive relief against the Commissioner of the Department of Youth Services
 in the Single Justice Session of this Court.  Following expedited briefing and argument, the Single Justice reserved and reported questions concerning whether G.L. c. 120, §§ 16-19 (hereafter, “the Extension Statute”) contravenes the procedural and substantive due process provisions of the State and Federal Constitutions and whether the statute is unconstitutionally vague. 


Prior Proceedings:  The three plaintiffs-appellants, Cameron Kenniston, Steve Stephen, and Jonathan Maldonado (hereinafter referred to as plaintiffs) were committed to the custody of the Department of Youth Services (DYS) until their eighteenth birthdays after being adjudicated delinquent by the Juvenile Court.  On the day before their eighteenth birthdays, DYS issued Orders of Extended Control, extending its custody of each of the plaintiffs until they turned twenty-one, and filed applications with the Juvenile Court seeking judicial approval of those orders.  G.L. c. 120, § 17.  As a result of these Orders and applications, none of the plaintiffs was discharged from DYS custody on his scheduled release date.

[Material redacted]

[Material redacted]


[Material redacted]

On July 10, 2008, Kenniston, Stephen and Maldonado filed Petitions for Writs of Habeas Corpus and a Complaint seeking preliminary and injunctive relief against the Commissioner of DYS on the ground that the extension statute: (1) violates procedural due process by not providing for a pre-deprivation hearing to challenge the grounds for extended DYS confinement; (2) violates substantive due process by authorizing continued detention based solely upon a generalized finding of dangerousness; (3) is void for vagueness due to the generalized nature of the dangerousness standard; and (4) violates equal protection by providing juveniles facing involuntary commitment with less procedural and substantive due process protection than other classes of individual subject to involuntary commitment because they are allegedly dangerous. R.A. 3, 34-38.  The complaint also alleged that the failure to appoint counsel for the plaintiffs prior to the psychological evaluation upon which DYS heavily relies in the extension proceeding violates their statutory and constitutional right to counsel. R.A. 35. On July 25, 2008, the Single Justice reserved and reported to the full bench the procedural and substantive due process and vagueness claims.  He did not report the right to counsel and equal protection claims. Add. A6-A7. On July 25, 2008, the Single Justice also issued an Order directing the Juvenile Court to provide plaintiffs with prompt probable cause hearings to determine if DYS’ allegations of dangerousness were sufficient to justify their continued detention pending trial on the merits of the extension petition.  R.A. 90-94.  With respect to the dangerousness standard, the Single Justice ordered DYS to show that plaintiffs are “physically dangerous to the public” due to “a compulsive, obsessive or other mental condition” that causes them to have “serious difficulty in controlling [their] behavior.”  R.A. 92-93.  


Pursuant to the Interim Order, all three plaintiffs have had hearings in the Juvenile Court concerning their continued detention pending trial. 
[Material redacted]. [New text in lieu of redacted material:  Following the hearings, two of the plaintiffs were found not dangerous and released from DYS custody and one was found to be dangerous and remains in DYS custody].

The Statutory Scheme: A juvenile is statutorily defined as a child between the ages of seven and seventeen.  G.L.c. 119, §52.  If adjudicated delinquent and committed to DYS, a juvenile is subject to DYS’s control until the age of eighteen. G.L. c. 119, § 58.
  Once a court commits a juvenile to DYS, judicial oversight ends.  The executive agency is vested with the discretion to determine the duration of confinement up to the juvenile’s eighteenth birthday.  G.L. c. 119, § 58.  DYS has developed a comprehensive offense-based Classification Grid that guides its determination of the adjudicated child's period of confinement.  109 C.M.R. § 4.05.
 

Since at least 1948, Massachusetts has authorized the extended commitment of juveniles beyond their eighteenth birthday based upon a showing that their release would be dangerous to the public.  St. 1948, c. 310, § 22 (inserting G.L. c. 120, §§ 16-20).  Under the 1948 act, a “wayward or delinquent child” could only have his/her period of custodial confinement extended if found to be “physically dangerous to the public because of the person’s mental or physical deficiency, disorder or abnormality.”  Id. at §§ 17 and 18(emphasis added).  The 1948 act also required that any such application be filed “at least ninety days before the time of discharge.”  Id. at § 17. In 1990 the General Court made significant revisions to c. 120, §§ 16-20.  St. 1990, c. 267, §§ 6-9.  Most significantly, the 1990 amendments removed the phrase “because of the persons mental or physical deficiency, disorder or abnormality” following “physically dangerous to the public” in both §§ 17 and 18. St. 1990, c. 267, §§ 7 & 8.  Finally in 1996, the General Court again revisited the Extension Statute.  This time, the most notable change for purposes of this case was the elimination in §17 of the requirement that the petition be filed at least ninety days prior to the juvenile’s release date.  Instead, the revised language specifies only that the “order and application may be made at any time prior to the date of discharge.”  St. 1996, c. 200, § 20. 


As a result, under the current statutory scheme, any juvenile committed to DYS until age eighteen may also be subject to a unilateral, administrative order by DYS extending his or her commitment based on its assertion that the youth is dangerous. G.L. c. 120, §§ 16 and 17. There is no grid, no list of predicate offenses, and no articulation of factors required to support an allegation of dangerousness.  Likewise, the statutory scheme is utterly silent on the criteria necessary to establish dangerousness. Compare G.L. c. 276, § 58A. Furthermore, the petition can be, and as the facts of the plaintiffs demonstrate,
 frequently is filed on the day before the individual’s discharge date. G.L. c. 120, § 17.  Not only does the statute lack any provision for a pre-deprivation hearing to enable affected individuals to challenge their continued detention pending trial, but the court is specifically prohibited from dismissing or discharging the order based on its form or “insufficiency of its allegations; every order shall be reviewed upon its merits.”  G.L. c. 120, c. 17.
 If, after trial, a defendant is found dangerous, DYS has unfettered discretion to transfer that person to the Department of Correction for incarceration. G.L. c. 120, § 19.   

In an unpublished memorandum and order issued July 1, 2004, this Court expressed “grave concerns ... about the constitutionality of a statutory scheme that permits the department administratively to retain custody of an individual, and therefore unilaterally deprive him of his liberty beyond his release date (eighteenth birthday) without judicial review, pending trial at some indefinite point in the future on the department’s request for an extension of commitment.”  Andrew A. v. Dep’t of Youth Services, S.J.C. No. 08834, at 4 (2004), Add. C5.  The Court also noted that the elimination of the link between dangerousness and mental illness raised additional constitutional concerns.  Id. at 5 n.7, Add. C6.  These same “grave concerns” are raised anew in this case.

SUMMARY OF ARGUMENT


By failing to provide for or permit any pre-deprivation hearing to contest the basis for extended commitment, the Extension Statute violates procedural due process.  Where, as here, the right to freedom from unjustified incarceration is the core liberty interest at stake, proceedings affecting this interest must comport with the most stringent procedural due process protections.  Without pre-deprivation process, the risk of erroneous custodial detention is extremely high.  Providing such a hearing would not impose any appreciable burden on DYS.  Under the balancing test of Mathews v. Eldridge, 424 U.S. 319, 334-35 (1976), a pre-deprivation hearing is required. pp. 14-23.   

G.L. c. 120, § 17 specifically prohibits the Juvenile Court from entertaining a motion to dismiss, and the Extension Statute cannot be judicially construed otherwise.  In 1996, the General Court excised the statutory provision requiring extension petitions to be commenced at least 90 days prior to the individual’s discharge date.  Under the 90-day requirement, a hearing on the merits of the petition could potentially be heard prior to the youth’s release date.  Eliminating this requirement signaled that the Legislature was no longer concerned about continued detention without process.  A Court cannot interpret a statute to include a provision that the Legislature clearly did not intend it to contain, especially where, as here, this Court put the General Court on notice four years ago of its “grave concerns” about the constitutionality of the Act.  pp. 23-27.


The Extension Statute’s procedural due process deficiencies might be cured by the Legislature in several ways.  At a minimum, the Statute must provide for a pre-deprivation judicial hearing for which the respondent has sufficient time to prepare, present and cross-examine witnesses. The proceeding must be governed by the rules of evidence, and DYS must prove its case by clear and convincing evidence.  pp. 27-34.


The Extension Statute also contravenes substantive due process by authorizing the continued detention of individuals based solely upon a prediction of future dangerousness.  Preventive detention is contrary to the basic notions upon which our system of government was founded and is permissible only in narrowly confined circumstances. Outside of the criminal justice system, it is only justified when dangerousness is linked to mental illness or abnormality that impairs the individual’s volitional capacity. pp. 33-40. 

While the Extension Statute used to contain such a nexus, the Legislature excised it in 1990, and only the Legislature has the constitutional authority to reinstate it. Dangerousness alone, without the requisite link to mental illness, is too broad and uncertain a basis upon which to deprive a person of his liberty. It contravenes substantive due process, and is unconstitutionally vague. pp. 40-49. 

I.
THE EXTENSION STATUTE VIOLATES 
THE DUE PROCESS PROVISIONS OF THE FEDERAL AND STATE CONSTITUTIONS BY FAILING TO PROVIDE PLAINTIFFS WITH A PRE-DEPRIVATION HEARING TO CONTEST THEIR CONTINUED CONFINEMENT. 


The Extension Statute makes no provision for individuals who are subjected to a DYS extension order to obtain any type of hearing to contest their continued confinement prior to trial.  As was true for each of the three plaintiffs, applications for extended commitment are routinely filed by DYS within days of the youth’s release date. [Material redacted].                            

As a result, persons against whom extension orders have been entered are ordinarily subjected to months of additional confinement before they are afforded an opportunity to be heard and contest the bases for the continued deprivation of their liberty. Andrew A. at 4 n.4, Add. C5 (noting that juveniles “might typically remain in the department’s custody, without any opportunity for judicial review, for four to six months awaiting trial on the extension request”).

 
A.  The Extension Statute Violates Due Process By 

Not Affording Plaintiffs A Right To A Pre-


Deprivation Hearing.


“The fundamental requisite of due process of law is the opportunity to be heard.”  Grannis v. Ordean, 234 U.S. 385, 394 (1914).  The required hearing must be held “at a meaningful time and in a meaningful manner.”  Armstrong v. Manzo, 380 U.S. 545, 552 (1965); Goldberg v. Kelly, 397 U.S. 254, 267 (1970); Myers v. Commonwealth, 363 Mass. 843, 854 (1973).  The default due process rule is that “the Constitution requires some kind of hearing before the State deprives a person of liberty or property.”  Zinermon v. Burch, 494 U.S. 113, 127 (1990)(emphasis in original); see also Cleveland Board of Ed. v. Loudermill, 470 U.S. 532, 542 (1985)(“[T]he root requirement of the Due Process Clause” is “that an individual be given an opportunity for a hearing before he is deprived of any significant protected interest”)(emphasis in original); Stanley v. Illinois, 405 U.S. 645, 649 (1972)(unwed father’s liberty interest in custody of his children requires hearing before children can be taken from him).  Where, as here, an individual’s liberty is at issue, the question, for purposes of the Fourteenth Amendment and articles 1, 10 and 12 of the Massachusetts Declaration of Rights, is whether a pre-deprivation hearing would be feasible.  Zinermon, 494 U.S. at 132.  Here, a pre-deprivation hearing is wholly practical, because DYS is clearly in a position to foresee and anticipate the incarcerated youth’s eighteenth birthday, and the agency must, in any event, evaluate the youth and prepare the Order of Extended Control reasonably in advance of that discharge date. See, DYS Legal Advisory, R.A. 76, 78-79(extension order and application should be made approximately 30 days prior to discharge date). Cf. Goldberg v. Kelly, 397 U.S. at 264 (pre-deprivation evidentiary hearing for termination of welfare benefits); Memphis Light, Gas and Water Division v. Craft, 436 U.S. 1, 16-18 (1978) (pre-deprivation hearing for public utility services termination).


Furthermore, because retention of custody of the youth beyond his court-ordered commitment constitutes a “seizure” under the Fourth Amendment and article 14 of the Declaration of Rights, Ahern v. O'Donnell, 109 F.3d 809, 815-16 (1st Cir. 1997), it stands to reason that in order for the hearing to be constitutionally meaningful, it must, if at all practicable, be held prior to the deprivation. See Jenkins v. Chief Justice of the District Court Dep’t, 416 Mass. 221, 240 (1993)(“art. 14 guarantees that citizens will not be deprived of their liberty for a period longer than necessary to obtain judicial review of the grounds for such deprivation”).



“[T]here can be no doubt that at a minimum [the words of the Due Process Clause] require that deprivation of life, liberty or property by adjudication be preceded by notice and opportunity for hearing appropriate to the nature of the case.”  Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 313 (1950). Accord, Myers, 363 Mass. at 854.  Where, as here, individuals otherwise entitled to unconditional freedom are confined against their will by the State, due process demands provision of the most comprehensive and rigorous procedural protections against error.  See, e.g., Mendonza v. Commonwealth, 423 Mass. 771, 790 (1996) (adversarial, evidentiary hearing must demonstrate “clear and convincing” evidence of dangerousness to establish constitutionally adequate basis for temporary custody); Aime v. Commonwealth, 414 Mass. 667, 682-83 (1993)(amendments to the bail statute violated due process despite provision of prompt hearing because the absence of a right to testify or to cross-examine adverse witnesses rendered the procedures inadequate, and due process requires much more where “a presumptively innocent person may lose his or her freedom”).  




Application of the now familiar three part balancing test set forth in Mathews v. Eldridge, 424 U.S. at 334-35, yields the same result.  The Mathews factors are:

First, the private interest that will be affected by the official action; second, the risk of erroneous deprivation of such interest through the procedures used, and the probable value, if any, of additional or substitute procedural safeguards; and finally, the Government’s interest, including the function involved and the fiscal and administrative burdens that the additional or substitute procedural requirement would entail.

This test is well-known to this Court. Aime, 414 Mass. at 675; Doe v. Attorney General, 426 Mass. 136, 140 (1997).  The Extension Statute fails to accord the process due under this analysis.



The private interest at stake is the right to freedom from unjustified incarceration by the State.  This liberty interest “lies at the heart of our system of government and is undoubtedly a fundamental right.”  Aime, 414 Mass. at 677; In re Dutil, 437 Mass. 9, 13 (2002); Foucha v. Louisiana, 504 U.S. 71, 80 (1992) (“Freedom from bodily restraint has always been at the core of the liberty protected by the Due Process Clause”).  “The more precious the right, the greater the protection.”  Commonwealth v. Barboza, 387 Mass. 105, 111 (1982); Doe, 426 Mass. at 140.  Because of the paramount interest in personal liberty, proceedings evaluating probable cause for extended commitments must provide the most stringent procedural protections against erroneous deprivations.  


The second Mathews factor is the risk of an erroneous deprivation through the procedures currently used, and the probable value of additional procedures.  The Extension Statute provides no pre-deprivation or prompt post-deprivation process whatsoever to guard against the erroneous or unjustified confinement of individuals pending their trial.  In fact, the Statute specifically bars the Juvenile Court from even entertaining a motion to dismiss the case “because of its form or an asserted insufficiency of its allegations.”  G.L. c. 120, § 17.
  Yet, “[n]o better instrument has been devised for arriving at truth than to give a person in jeopardy of serious loss notice of the case against him and opportunity to meet it.”  Joint Anti-Fascist Refugee Committee v. McGrath, 341 U.S. 123, 1171-72 (1951)(Frankfurter, J., concurring). 


In Aime, this Court found that amendments to the Massachusetts bail statute violated due process because “they do not provide procedures designed to further the accuracy of the judicial officer’s determination of an arrestee’s dangerousness.” Aime, 414 Mass. at 667 (internal quotation marks omitted).  The absence of a right to testify or to cross-examine adverse witnesses at the bail hearing rendered the procedures inadequate.  Here, the individual subject to an extension proceeding is accorded no hearing at all.  Due process requires much more when “a presumptively innocent person may lose his or her freedom.”  Id. 


In United States v. James Daniel Good Real Property, 510 U.S. 43 (1993), the Supreme Court found that the federal civil forfeiture law violated procedural due process because it did not provide for a hearing prior to seizure. Because the “claimant may not receive an adversary hearing until many months after the seizure,” that hearing “would not cure the temporary deprivation that an earlier hearing might have prevented.”  Id. at 56.  So too, the trial in the extension proceeding months after the person’s freedom has been seized cannot cure the temporary deprivation that an earlier hearing might have prevented.  Liberty once lost cannot be retroactively restored. See, Aime, 414 Mass. at 682-83; Jenkins, 416 Mass. at 240. 


Perhaps the most telling evidence of an unacceptably high risk of erroneous deprivation under the current statutory scheme is the fact that two of the three plaintiffs in this case were released following the probable cause hearings ordered by the Single Justice. [Material redacted].  Because the Extension Statute does not provide for such a hearing, indeed forbids it, the second Mathews factor tips decidedly in favor of plaintiffs and against the constitutionality of the current extension procedures.


The defendants fare no better on the last prong of the Mathews balancing test, which looks at “the Government’s interest, including the function involved and the fiscal and administrative burdens that the additional or substitute procedural requirement would entail.”  Mathews, 424 U.S. at 335.  Clearly, DYS has no interest in continuing to confine a person beyond his or her release date if (s)he is not dangerous. See Stanley, 405 U.S. at 652-53.  Therefore, the inquiry looks to whether there are some significant fiscal or administrative burdens that would justify dispensing with a pre-deprivation hearing in this situation.  Here, there are none. 


If the detainee prevails at a pre-deprivation hearing, the State would save the substantial costs associated with continuing to incarcerate him or her.  Any additional expense related to the conduct of such a pre-deprivation hearing would be minimal. See Blaney v. Comm’r of Correction, 374 Mass. 337, 342 n.3 (1978) (“[i]t is well established that inadequate funding will not excuse” deprivation of rights guaranteed by the Constitution); Smith v. Sullivan, 611 F.2d 1039, 1043-1044 (5th Cir. 1980). 


The number of such extension applications is low [material redacted]
 and DYS has assembled the necessary evidence to support its decision prior to filing the application and agrees that pre-deprivation judicial review should occur.  See, DYS Legal Advisory, R.A. 76-79.  As a result, the administrative and financial burden to DYS to present the evidence at a hearing would be exceedingly low, especially when balanced against the fundamental interest at stake.  


Accordingly, the Extension Statute falls far short of satisfying the basic dictates of due process under the Fourteenth Amendment to the United States Constitution and the Articles 1, 10 and 12 of the Massachusetts Declaration of Rights, and the plaintiff’s rights against unreasonable seizure under the Fourth Amendment and article 14 of the Declaration of Rights.  The answer to the reported question, asking whether the extension procedure set forth in G.L. c. 120, §§ 16-19 violates the procedural due process protections of the State and Federal Constitutions, is “Yes.”


B.
The Extension Statute Cannot Be Interpreted In 

A Manner That Remedies Its Procedural Due 


Process Deficiencies.

  Although the due process provisions of the Massachusetts and United States Constitutions require a meaningful pre-deprivation hearing to contest the substantial restraint on liberty between the filing of the application and the trial on the merits, the Extension Statute cannot be construed to provide such a hearing.  Not only does the Extension Statute contain absolutely no provision for any pre-trial process to test the sufficiency of the Commissioner’s allegation of dangerousness, but it contains specific provisions signaling that the statutory omission of available pre-trial process was intentional.  Section 17 specifically provides that “no such application shall be dismissed nor shall the order [directing that the person remain subject to DYS control] be discharged, merely because of its form or an asserted insufficiency of its allegations; every order shall be reviewed upon its merits.”  


While the text of the Extension Statute amply demonstrates that the Legislature did not intend to provide any such process, any doubt on that score is readily dispelled by the 1996 amendment to § 17.  St. 1996, c. 200, § 20.  Prior to 1996, § 17 required DYS to issue the order and file the application for extended commitment “at least ninety days before the date of discharge.” St. 1948, c. 310, § 22 (inserting G.L. c. 120, § 17).  Although it did not require that the trial be held prior to the date of discharge, it certainly increased the possibility that many could. By deleting this requirement and providing that applications could be filed “at any time prior to the date of discharge...,” St. 1996, c. 200, § 20, the Legislature signaled that at best, it was indifferent to the prospect of a pre-deprivation hearing, and at worst, that it considered such process unnecessary.


A Court “cannot ignore the text and purpose of a statute in order to save it.” Boumediene v. Bush, ___ U.S. ___, 128 S.Ct. 2229, 2271 (2008).  As this Court has repeatedly explained, “(i)f the omission was intentional, no court can supply it.  If the omission was due to inadvertence, an attempt to supply it ... would be tantamount to adding to a statute meaning not intended by the legislature.”  Boylston Water Dist. v. Tahanto Regional School Dist., 353 Mass. 81, 84 (1967) (quoting Mitchell v. Mitchell, 312 Mass. 154, 161 (1942)); Bronstein v. Prudential Ins. Co., 390 Mass. 701, 706 (1984).  

 
Additional canons of statutory construction also counsel against reading into the Extension Statute some form of pre-deprivation process.  In G.L. c. 123A, the statutory scheme provides for pre-deprivation or very prompt post-deprivation procedures for sex offenders to contest proceedings to civilly commit them upon release from prison.  G.L c. 123A, §§ 12 (c), (d) & (e). See also G. L. c. 123 § 12(b) providing for an emergency hearing to contest a temporary emergency civil commitment. Newton-Wellesley Hospital v. Magrini, 451 Mass. 777 (2008).  As these provisions demonstrate, the General Court knows how to provide for pre-deprivation and/or prompt post-deprivation process in proceedings regarding involuntary commitment. The failure to provide similar protections in the Extension Statute “indicates that [the] Legislature in fact intended to omit that language.” Protective Life Ins. Co. v. Sullivan, 425 Mass. 615, 621 (1997); Commonwealth v. LeBlanc, 407 Mass. 70, 75 (1990).  

Two additional reasons counsel against engaging in “judicial lawmaking” by interpreting §§ 16 and 17 to provide for some form of pre-deprivation process.  Commonwealth v. Bongarzone, 390 Mass. 326, 336 (1983). First, as set forth in subsection C, infra at 26-33, there are several different ways in which pre-deprivation process might be afforded.  If some form of pre-trial hearing is provided, issues remain regarding the procedural rules governing such a proceeding.  See infra at pp. 30-33.  It is not possible for this Court to read the mind of the Legislature and fill in all of these missing details.  See Cedeno v. Commonwealth, 404 Mass. 190, 195 (1989).  As this Court explained in Aime, 414 Mass. at 683, interpreting the act to incorporate those missing protections “would impermissibly infringe on the lawmaking functions of the Legislature.”  Under such circumstances, the only available remedy is to declare the statute to be unconstitutional, leaving it to the General Court to rewrite it to conform to constitutional standards.  

Second, in 2004 this Court notified the Legislature that it had “grave concerns” about the constitutionality of the Extension Statute, both due to the lack of pre-deprivation process and the lack of any requisite nexus between dangerousness and the individual’s mental deficiency or abnormality.  Andrew A., at 4-5 & n.7, Add. C5-C6.  Four years have passed, yet the Legislature has failed to act.  It is neither the proper role nor duty of this Court to fix what the General Court has elected to leave as is.


C. There Are Various Ways In Which The Statute 

Might Be Revised To Comport With The Dictates Of 
Procedural Due Process.

As argued supra at 22-26, this Court cannot “judicially legislate” constitutionally adequate procedures into the Extension Statute where the Legislature has declined to do so.  Were this Court to nonetheless consider doing so, it would have to pick and choose from among several possibilities.

The processes encompassed by the extension statute are not neatly defined as either criminal or civil, and with respect to important constitutional considerations, the statute straddles both contexts. As the Supreme Court aptly pointed out, “[c]ommitment is a deprivation of liberty.  It is incarceration against one’s will, whether it is called criminal or civil.”  In re Gault, 387 U.S. 1, 36 (1967) (internal quotation marks omitted).

 Because it deals with potential future behavior rather than with past actions, the extension process has aspects of a civil commitment case.  On the other hand, extended youth can be deprived of their liberty to age twenty-one, can be transferred to an adult correctional facility at the sole discretion of DYS, and may face other collateral consequences identical to those resulting from criminal convictions.  See Commonwealth v. Kelley, 411 Mass. 212, 216 (1991).  These factors led the Kelley Court to conclude that because of the “criminal nature” of the extension proceeding, “the Legislature intended that a defendant in an extended commitment proceeding is to be afforded the same procedural protections as in a criminal trial.” Id.  

Whether the proceeding is designated “civil” or “criminal,” individuals subject to DYS extension petitions should be entitled to procedural protections comparable to those provided to individuals alleged to be dangerous criminals, incorrigible sex offenders, or rendered dangerous by reason of a mental disease or defect.  Based upon a review of the procedures provided in these different contexts, there are several possible ways in which the procedures governing extension proceedings could be revised to comport with the dictates of procedural due process.

One approach would be to require that the extension proceeding be filed sufficiently in advance of the juvenile’s discharge date to enable the case to be resolved prior thereto.  In light of the statutory provision for a trial by jury and to accord the respondent sufficient time to prepare, the petition would need to be commenced at least ninety days prior to the discharge date.
  Of course, this is the very procedural requirement that the statute once con-tained, but which was removed in 1996.  St. 1996, c. 200, § 20.  While such an advance filing requirement would satisfy due process for those individuals whose cases could be resolved within that timeframe, inevitably there would be some cases that could not.  For these cases, there would have to be some form of preliminary hearing prior to the scheduled discharge date to determine whether there is a sufficient basis to continue to detain the juvenile.  

Absent a procedure that permits the case to be resolved prior to the discharge date, procedural due process requires that the youth be accorded a hearing prior to his or her discharge date to contest whether DYS has sufficient grounds to warrant continued detention.  In order for such a pre-deprivation hearing to be meaningful, the petition would need to be filed sufficiently in advance of the discharge date so that counsel could be appointed and provided sufficient time to investigate the bases for the continued detention and prepare for the hearing.  In most cases DYS knows well before the youth’s discharge date that it intends to seek an extended commitment. Therefore, absent a demonstration of good cause, the extension petition should be filed at least thirty days prior to the discharge date,
 and the youth and his/her counsel should be provided at least twenty days advance notice of the preliminary hearing in order to adequately prepare.

While a pre-deprivation hearing is clearly required, it is also necessary to determine the procedural rules governing such a hearing.  Two analogies come immediately to mind:  pretrial detention hearings regarding dangerousness, G.L. c. 276, § 58A, and probable cause bind-over hearings in the criminal and sex offender commitment contexts. G.L. c. 276, § 38, and c. 123A, § 12(c), respectively. Pretrial detention hearings regarding dangerousness are governed by the clear and convincing evidence standard, but hearsay evidence can be considered.  Mendonza v. Commonwealth, 423 Mass. at 782-83.  Probable cause bind-over hearings, and analogous hearings under G.L. c. 123A, § 12(c), are governed by the directed verdict standard and hearsay and other evidence not admissible at trial cannot be considered.  Myers v. Commonwealth, 363 Mass. at 850; Bruno, 432 Mass. at 509-10.  The different evidentiary standards reflect the different purposes of a pretrial detention hearing and a probable cause hearing.  The § 58A hearing does not determine whether the individual committed the crime alleged, but rather whether the defendant, if released, would pose a danger to others.  The probable cause hearing in the criminal bind-over context determines whether there is legally sufficient evidence to bind the matter over for presentation to the grand jury; and in the sex offender commitment context, whether there is enough evidence to justify a trial. 
Accordingly, a preliminary hearing to determine whether to confine a juvenile pending trial on the merits of the extension petition would, in many ways, be a hybrid.  Like the pretrial detention dangerousness hearing, its purpose would be to detain the youth pending trial.  However, unlike the pretrial detention hearing, but similar to the §38 and §12(c) probable cause determinations, the preliminary hearing and the trial on the merits share the same essential inquiry, albeit not the same result: whether the youth would pose a danger to the public if released.
    

“Due process is a flexible concept capable of ‘appropriate accommodation of the competing interests involved’ in a case.”  Bruno, 432 Mass. at 512 (quoting Lotto v. Commonwealth, 369 Mass. 775, 780 (1976)).  Given that a youth confronting extended commitment proceedings is not presumed to be dangerous and has not been charged with the commission of any crime warranting continued confinement, the due process protections provided should be more expansive than those accorded a defendant in a criminal bind-over proceeding.  Because the inquiry at the preliminary hearing and at the trial in the extension proceeding is identical--whether there is legally sufficient evidence to permit a finding of dangerousness--and they share the “formal, adversary nature” applicable to complex disputes, Bruno, 432 Mass. at 510, the same considerations that limit the introduction of hearsay at probable cause bind-over and sex offender hearings should apply. 
  

Therefore, in recognition of the unique, hybrid nature of a hearing to determine whether DYS can establish probable cause to detain the youth while awaiting trial in an extension case, constitutionally adequate process requires DYS to establish by clear and convincing, legally admissible evidence that the youth would be a danger to society if released. 

II.
THE EXTENSION STATUTE’S DANGEROUSNESS STANDARD, 
WITHOUT ANY LINK TO MENTAL ILLNESS OR 
ABNORMALITY, VIOLATES THE SUBSTANTIVE DUE PROCESS 
REQUIREMENTS OF THE UNITED STATES AND 
MASSACHUSETTS CONSTITUTIONS.

The Extension Statute violates the plaintiffs’ fundamental right to unconditional liberty, protected by the Fourteenth Amendment to the United States Constitution, and articles 1, 10 and 12 of the Massachusetts Declaration of Rights. “Substantive due process ‘prevents the government from engaging in conduct that ‘shocks the conscience,’ . . . or interferes with rights ‘implicit in the concept of ordered liberty.’ Aime, 414 Mass. at 673, quoting United States v. Salerno, 481 U.S. 739, 746 (1987).”  In re Dutil, 437 Mass. at 13.  The right involved in this case, as in Dutil, is freedom from physical restraint, a fundamental right. Id., citing Foucha v. Louisiana, 504 U.S. at 80.  “[F]reedom from physical restraint ‘has always been at the core of the liberty protected by the Due Process Clause from arbitrary governmental action." Foucha, 504 U.S. at 80.

Because the Extension Statute infringes upon a fundamental liberty right, it must be “narrowly tailored to further a legitimate and compelling governmental interest.”  Aime, 414 Mass. at 673.  Not only does the Extension Statute deprive individuals of their liberty, it does so in a punitive fashion. “[T]he criminal nature of the extended commitment process” was recognized by this Court in Kelley, 411 Mass. at 216.  See also Dep’t of Youth Services v. A Juvenile, 384 Mass. 784, 791 (1981)(Legislature intended respondents in extension proceedings to have same procedural safeguards as in criminal trials).  
In Kelley, this Court found that the 1990 amendments (St. 1990, c. 267, §§ 7-9) to the Extension Statute could not be applied ex post facto because the amendments increased the “punishment” beyond that which could have been imposed at the time of the offense while “reduc[ing] the burden on the Commonwealth by eliminating the requirement that it prove that the juvenile's dangerousness arose out of his mental or physical deficiency, disorder, or abnormality.”  Kelley, 411 Mass. at 215.

Given the punitive nature of the extended commitment process and that it infringes upon the most fundamental liberty interest, respondents are entitled to the highest level of substantive due process protections.  However, the removal of the statutory provision requiring proof that the youth’s “dangerousness” stems from a “mental or physical deficiency, disorder, or abnormality,” has eroded the Extension Statute’s conformance with the most fundamental principles of substantive due process.



It is axiomatic that our system of justice “is not predictive in the sense that it would seek systematically to identify those who may present a danger to society and to incapacitate them before that danger may be realized.”  Mendonza, 423 Mass. at 779-80, quoting from Opinion of the Justices, 423 Mass. 1201, 1219 (1996).  In Kansas v. Hendricks, 521 U.S. 346, 357 (1997), the Supreme Court found a civil commitment statute based on sexual dangerousness sufficiently narrowly tailored to comply with the strictures of substantive due process, because “proper procedures and evidentiary standards” were in place.  Id.  The Court cautioned, however, that


[a] finding of dangerousness, standing alone, is ordinarily not a sufficient ground upon which to justify indefinite involuntary commitment. We have sustained civil commitment statutes when they have coupled proof of dangerousness with the proof of some additional factor, such as a “mental illness” or “mental abnormality.”
Id., at 358 (internal citations omitted); see also Kansas v. Crane, 534 U.S. 407, 412 (2002)(Constitution forbids commitment of dangerous sexual offenders absent evidence proving “serious difficulty in controlling behavior” due to mental illness or abnormality).  

The Crane Court explained that “such added statutory requirements serve to limit involuntary civil confinement to those who suffer from a volitional impairment rendering them dangerous beyond their control.”  Id. (emphasis added).  “Volitional impairment,” the Court clarified, meant that “a showing of serious difficulty in controlling behavior is required.” Crane, 534 U.S. at 413. Accord, Dutil, 437 Mass. at 14.  This showing, together with factors such as the nature of the diagnosis and the severity of the mental abnormality, must “distinguish the dangerous sexual offender whose serious mental illness, abnormality, or disorder subjects him to civil commitment from the dangerous but typical recidivist convicted in an ordinary criminal case.”  Crane, 534 U.S. at 413; Dutil, 437 Mass. at 14.  


Unlike the involuntary commitment scheme under G.L. c. 123A, § 1, which requires proof beyond a reasonable doubt of “a general lack of power to control . . . sexual impulses" resulting in a likelihood of harm because of “uncontrolled or uncontrollable desires,” the Extension Statute’s 1990 amendments wholly excised the “mental abnormality” requirement.  By contrast, only because of the clear indicia of legislative intent to link dangerousness to mental illness or abnormality found in c. 123A was this Court able to save that statute. Dutil, 437 Mass. at 13; see also, Bruno, 432 Mass. at 504 (because provisions of 123A permit temporary commitment only in narrowly circumscribed circumstances, no substantive due process violation). Not only are such indicia absent in the Extension Statute, but almost twenty years ago, the General Court removed all references to volitional impairment as an aspect of “dangerousness.”  Without a requirement of mental impairment of some type, the Extension Statute relies upon predictive dangerousness alone.  Thus, the circumstances under which young people like the instant plaintiffs may be subjected to preventive detention under the current Extension Statute are not narrowly tailored.  The Extension Statute does not comport with the requirements of substantive due process.  The answer to question 2 is “No.”


A. 
The Absence Of A Link Between Dangerousness 
And Mental Illness Or Abnormality Cannot Be Cured 
By Judicial Interpretation.


There is no real dispute that pursuant to Foucha, Hendricks, Crane, and Dutil, to be constitutionally valid an extension of commitment must be predicated upon a showing that the individual’s dangerousness is linked to a mental illness or abnormality that causes serious difficulty in controlling behavior.  The Commissioner has conceded as much. See, Interim Order, No. SJ-2008-0292 (July 25, 2008) at 3. R.A. 92.  There is also no dispute that the Extension Statute does not include any such predicate.  The text of the Extension Statute does not include such a link, it is not implicit in the structure of the statute, and it cannot be added by this Court.


Prior to 1990, the Extension Statute provided that an individual could have his or her commitment to DYS extended only upon a showing that (s)he was “physically dangerous to the public because of his mental or physical deficiency, disorder, or abnormality.”  St. 1948, c. 310, § 22 (reprinted in part as statutory note to M.G.L.A. c. 120, §17)(emphasis added).  The Legislature deleted this critical phrase in 1990, St. 1990, c. 267, §§ 7 & 8, making it unmistakably clear that mental illness or abnormality was no longer a necessary part of the statutory dangerousness calculus.  


The Commissioner would have this Court interpret §§ 17 and 18 to contain the now missing link between dangerousness and mental abnormality, as it did with respect to the Sex Offender Act in In re Dutil,  437 Mass. at 14-15.  However, in Dutil, the Court was able to do so because other language in the statute requires a finding of behavior indicating “a general lack of power to control … sexual impulses” and “uncontrolled or uncontrollable desires.”  437 Mass. at 15 (discussing G.L. c. 123A, § 1).  The Sex Offender Act also provides that a person may be committed only after examination by two qualified examiners who are either psychiatrists or psychologists and further specifies that their reports would be competent evidence in such proceedings.  The Court found all of these provisions to be “evidence that the Legislature intended a present mental condition to be a necessary component of any such determination.”  Dutil, 437 Mass. at 16-17.  By contrast, the Extension Statute contains absolutely no language regarding lack of volitional control or required psychiatric or psychological examinations. Consequently, the Extension Statute is completely without any indicia of legislative intent to justify writing back into the Statute the deleted language regarding mental abnormality and volitional control.  As this Court has repeatedly explained, “(i)f the omission was intentional, no court can supply it.  If the omission was due to inadvertence, an attempt to supply it ... would be tantamount to adding to a statute meaning not intended by the legislature.”  Boylston Water Dist., 353 Mass. at 84 (quoting Mitchell v. Mitchell, 312 Mass. at 161); Bronstein v. Prudential Ins. Co., 390 Mass. at 706.


Here, of course, the omission of the link to mental illness or abnormality in the Extension Statute is clearly intentional.  As this Court explained in Dartt v. Browning-Ferris Industries, 427 Mass. 1, 9 (1998), “we will not add to a statute a word that the Legislature had the option to, but chose not to, include.”
  In Dartt, the word at issue was contained in proposed amendments that were not incorporated into the law ultimately enacted.  Here we have a legislative enactment that expressly deleted from the statute the very language that the defendants would now have this Court restore.  To do so would transgress the line between the role of the judiciary and that of the legislature. “Few principles of statutory construction are more compelling than the proposition that Congress does not intend sub silentio to enact statutory language that it has earlier discarded in favor of other language.”  I.N.S. v. Cardoza-Fonseca, 480 U.S. 421, 442-43 (1987). Accord, Honig v. Doe, 484 U.S. 305, 325 (1988) (where omission of dangerousness exception from special education statute was intentional, court is “not at liberty to engraft into the statute an exception Congress chose not to create”).


These fundamental principles of statutory construction control even where, as here, the statute as enacted raises grave constitutional concerns.  In Aime, 414 Mass. at 683-84, this Court declined to construe the 1992 amendments to the bail statute to cure its constitutional infirmities.  Noting that “[t]he Legislature chose to eliminate the procedural protections that were originally incorporated in the Governor’s bill,” this Court held that interpreting the act to incorporate those missing protections “would impermissibly infringe on the lawmaking functions of the Legislature.”  Id. at 683.  Similarly, the Supreme Court has repeatedly cautioned that “[t]he canon of constitutional avoidance does not supplant traditional modes of statutory interpretation .... We cannot ignore the text and purpose of a statute in order to save it.”  Boumediene, 128 S.Ct. at 2271; see also, Seminole Tribe of Florida v. Florida, 517 U.S. 44, 76 (1996)(“Nor are we free to rewrite the statutory scheme in order to approximate what we think Congress might have wanted had it known that [the law] was beyond its authority”); Aptheker v. United States, 378 U.S. 500, 515 (1964).  Because the General Court specifically deleted the constitutionally required link between dangerousness and mental disorder from §§ 17 and 18, it cannot “permissibly bear a construction” that would reinsert that very link.  Aime, 414 Mass. at 683. 


Finally, this Court put the Legislature on notice four years ago that the absence of a link between dangerousness and mental illness or abnormality raised “grave concerns” about the constitutionality of the Extension Statute.  Andrew A. at 4-5 & n.7, Add. C5-C6.  The Legislature has not acted.  Nevertheless, it is the Legislature’s constitutional function to determine whether to enact a constitutional extension statute and, if so, what its provisions, both substantive and procedural, will be.  The current statute cannot be saved.  Rather, it must be struck down, leaving to the Legislature the task of drafting any substitute law.

III.
SECTION 17 IS UNCONSTITUTIONALLY VAGUE. 


A statute so vague or indefinite that it cannot be executed will be declared void for vagueness. Commonwealth v. Jaffe, 398 Mass. 50, 54 (1986). “A law is void for vagueness if persons ‘of common intelligence must necessarily guess at its meaning and differ as to its application.’ Vague laws violate due process because individuals do not receive fair notice of the conduct proscribed by the statute and because vague laws that do not limit the exercise of discretion by officials engender the possibility of arbitrary and discriminatory enforcement.” Dep’t of Youth Serices v. A Juvenile, 398 Mass. 516, 522 (1986)(internal and end citations omitted). 

Due process rights are implicated because “there is so much free play that in the practical course of its operation . . . [the statute] is likely to function erratically – responsive to whim or discrimination.” In re Juvenile, 364 Mass. 531, 537 (1974). Inasmuch as it provides for the deprivation of liberty, G.L. c. 120, § 17 “implicate[s] fundamental due process principles, such as . . . the void for vagueness doctrine.” Commonwealth v. Clemmy, 447 Mass. 121, 136 (2006). Indeed, the prohibition against vagueness is more stringently applied when, as here, the law in question inhibits the right to liberty. Commonwealth v. Jasmin, 396 Mass. 653, 655 (1986).

The Extension Statute is unconstitutionally vague because its seminal criterion for extended commitment, that an individual “would be physically dangerous to the public,” G.L. c. 120 § 17, fails to provide a reasonable opportunity for a person of ordinary intelligence to know what conduct is targeted.
 

In 1986, this Court rejected a Constitutional vagueness challenge to the pre-1990 extension statute. Examining the challenge “‘in light of the facts of the case at hand,’” Dep’t of Youth Services v. A Juvenile, 398 Mass. at 522 (quoting United States v. Powell, 423 U.S. 87, 92 (1975)), the Court, utilizing an “as applied” analysis, held the challenge to fail “in light of the evidence [of dangerousness due to mental illness] presented at trial.” Id. at 522-523.  In the same case, the defendant also claimed that the statute violated the Eighth Amendment by punishing him for his mental status. Id. at 523. The Court first noted a State’s authority to “exercise its police power to confine persons who are adjudicated mentally ill and dangerous,” id. (citation omitted), and then held that 

the definition of “likelihood of serious harm” in the civil commitment law, G.L. c. 123, § 1, “is the appropriate definition to be employed in giving meaning to ‘dangerous to the public’ as used in c. 120.” Dep’t of Youth Services v. A Juvenile, 398 Mass. at 524. The two statutes could then be read together because both “ha[d] as their purpose the protections of others from physical harm and the treatment of the mentally ill person.” Id. at 523. Accordingly, the facial ambiguity of the phrase “dangerous to the public” in the pre-1990 version of c. 120 was cured by construing it consistently with a well-defined similar phrase in the civil commitment law. 


This saving construction is no longer possible. The purpose of the Extension Statute changed markedly when the Legislature excised all references to mental illness in its 1990 amendments. The statute no longer serves a dual purpose: the public safety purpose remains, but the mental health treatment purpose is now gone.  Therefore, the definition in the civil commitment law no longer has anything to offer to the meaning of dangerousness in the Extension Statute. 

Standing alone, no longer buttressed by the civil commitment statute, Section 17 is without any definition or criteria for consideration by DYS or the Juvenile Courts to determine if a person would be dangerous. The absence of such limiting principles, guidelines or definitions denies individuals subject to possible extension any notice of the targeted behavior, allows DYS officials unfettered discretion to order extension, and deprives the court of any meaningful standards on which to review the order. Without a definition of dangerousness, the statute “impermissibly delegates basic policy matters to [DYS], judges and juries for resolution on an ad hoc and subjective basis, with the attendant dangers of arbitrary and discriminatory application.” Grayned v. City of Rockford, 408 U.S. 104, 108-09 (1972). 

The answer to the third reported question, whether the Extension Statute is unconstitutionally vague, is “Yes.”

CONCLUSION


For the foregoing reasons, the plaintiffs respectfully request this Court to answer the questions reported by the Single Justice as follows: 

(1) With respect to Question 1, the answer is “Yes,” the Extension Statute violates procedural due process; 

(2) With respect to Question 1(a), the answer is “No,” the Extension Statute may not be construed to provide the constitutionally required process; 

(3) With respect to Question 1(b), the answer is that the Extension Statute must provide for meaningful pre-deprivation process to challenge the continued detention of individuals past their discharge date;

(4) With respect to Question 2, the answer is “No,” the statutory standard for “dangerousness” does not comport with substantive due process;

(5) With respect to Question 3, the answer is, “Yes,” the statutory standard for “dangerousness” in the Extension Statute is unconstitutionally vague.  
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�  The Record Appendix will be cited by page as “R.A. ___”.  The Impounded Record Appendix will be page cited as “I.R.A. ___”.  The Addendum will be signaled by page as “Add. ___”. 


� The Directors of the facilities at which the plaintiffs were held were named as nominal defendants solely for purposes of the habeas corpus petitions.


� If the youth’s delinquency case is “disposed of after he has attained his eighteenth birthday,” he can be committed to the custody of DYS until his nineteenth birthday.  G.L. c. 119, § 58.


� In addition to the grid in the regulation, DYS utilizes a more detailed sub-regulatory classification grid, thirty-three pages in length, which specifies minimum and maximum time assignments based on the seriousness of the underlying offense. See, M. Kantrowitz, A. Karp, S. Limon, Massachusetts Juvenile Delinquency and Child Welfare Law Sourcebook (2008) at 729.


� [Material redacted]. 


� Contrast A Juvenile v. Commonwealth, 380 Mass. 552, 556 (1980) (in criminal case, “any defense or objection based upon defects in the institution of the prosecution or in the complaint or indictment" including "a failure to show jurisdiction in the court or to charge an offense" may be raised by motion to the court).


�  [Material redacted].


�  In fact, ninety days would not likely suffice for cases that actually go to trial.  In Andrew A. at 4, n.6, Add. C5, the Court noted that individuals against whom extension petitions have been filed typically remain in custody awaiting trial for four to six months.  However, most cases settle, and providing a ninety day or longer window to address the issues raised would enable many of the cases to be resolved prior to the individual’s discharge date.


�  The DYS itself in its Legal Advisory dated January 30, 2008 regarding its rules for extension of commitment cases provides that extension petitions should be filed in the Juvenile Court “approximately 30 days before the 18th birthday.”  R.A. 78.


�  In Commonwealth v. Bruno, 432 Mass. 489, 512-13 (2003), this Court determined in the sex offender context that “absent unusual circumstances, a probable cause hearing should commence no later than ten business days after a temporary commitment order.”  However, that timeframe reflected the fact that the defendant’s liberty was already curtailed beyond his release date.  Where, as here, the proceeding can be commenced without any undue hardship to the DYS sufficiently in advance of the youth’s discharge date to permit additional preparation time, the Mathews factors dictate that the youth be accorded that additional preparation time. 


�  Of course, the Legislature might well decide, based upon considerations of judicial economy, to provide for dismissal of the proceeding if the DYS is not able to establish dangerousness by clear and convincing evidence at such a hearing.  See, Aime, 414 Mass. at 683-684 (declining to construe the bail statute to comport with due process because the Legislature must consider the cost and burden on the court system of any revised procedures).  


�  See DYS Legal Advisory dated January 30, 2008, R.A. 76-78 (setting out the steps leading up to the initiation of an extension petition including development of “a complete package of supporting documentation” and an evaluation of the child by its psychological consultant)(emphasis in original). 


� Defendant Tewksbury concedes that the DYS “may not constitutionally continue its control over individuals past their eighteenth birthday unless those individuals, ‘because of an inability to control their behavior, are ... ‘physically dangerous to the public.’’”  Interim Order, R.A. 92 (expanded discussion by Single Justice).  


�  It is also a well established maxim of statutory construction that the Legislature’s omission of language in one statute, and inclusion of the same language in other statutes, indicates that the Legislature in fact intended to omit the language where it is absent.  Commonwealth v. LeBlanc, 407 Mass. at 75; Protective Life Ins. Co., 425 Mass. at 621.  Not only did the General Court demonstrate that it understood how to link dangerousness to mental illness in the pre-1990 version of the Extension Statute, but it has also included language creating such a link in G.L. c. 123, § 1 (defining dangerousness for purposes of the civil commitment of person with mental illness).  


�  The fact that two judges squarely rejected DYS’s interpretation of the standard of dangerousness [material redacted] is strong evidence that “persons of common intelligence must necessarily guess at [the] meaning [of dangerousness] and differ as to its application.” Dep’t of Youth Services v. A Juvenile, 398 Mass. at 522. 


� Attorneys Robert D. Fleischner and J. Paterson Rae represent the plaintiffs-appellants in this matter without court appointment. 
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