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IN THE UNITED STATES DISTRICT COURT

DISTRICT OF NEW MEXICO

WALTER STEPHEN JACKSON, et al.,

Plaintiffs,

v.
Civ. No. 87-083 9 JP/KBM

LOS LUNAS HOSPITAL AND TRAINING SCHOOL, et al.,

Defendants,

and

THE ARC OF NEW MEXICO,

Intervenor,

and

MARY TERRAZAS, et al.,

Intervenors.

ORDER APPOINTING JACKSON COMPLIANCE ADMINISTRATOR

I. Appointment

1. Dr. Sue Gant is appointed as the Jackson Compliance Administrator. The Jackson Compliance Administrator will have the responsibilities and authorities set forth in this ORDER APPOINTING JACKSON COMPLIANCE ADMINISTRATOR (Order), including the authority necessary to facilitate and assist Defendants to achieve substantial compliance with Defendants’ remaining obligations under the Joint Stipulation on Disengagement (JSD), Plan of Action (POA), and Appendix A. See Doc. No. 1930 at 196. The Jackson Compliance Administrator’s responsibilities, activities, and authorities, as described throughout this Order, are confined to Defendants’ outstanding obligations under the JSD, POA, and Appendix A. Id. at 197.

2. The Jackson Compliance Administrator will be solely responsible and accountable to the Court, and will function as an agent of the Court. The Jackson Compliance Administrator will serve for as long as necessary to achieve substantial compliance, but it is expected that Defendants will substantially comply with the JSD, POA, and Appendix A by July 11, 2014.

3. In the event that Dr. Gant can no longer serve as the Jackson Compliance Administrator, the Court will appoint a replacement based upon recommendations from the parties.

II. The Responsibilities, Activities, and Authorities of the Jackson Compliance Administrator

A. Responsibilities of the Jackson Compliance Administrator

The Jackson Compliance Administrator will:

1. Oversee the timely implementation of all procedures and activities related to all outstanding obligations of the JSD, POA, and Appendix A. See Doc. No. 1930 at 197.

2. Oversee the activities of the Defendants in order to ensure and affirm that the service system provides services and supports to class members that comply with all outstanding orders.

3. Oversee the activities of the Defendants, including their oversight and monitoring of service providers, in order to ensure that their oversight of contractors, providers, and agents responsible for services to class members results in substantial compliance with the existing court orders.

4. Oversee the activities of the Defendants related to their communications with other state agencies necessary to achieve substantial compliance with the existing orders.

5. Review existing data collection mechanisms, information management, performance standards, provider review, and quality improvement systems, and, if necessary, identify specific

improvements to achieve substantial compliance with any existing order.

6. Consult with the Community Monitor to coordinate recommendations on related issues, and when possible, to consolidate the recommendations with the Jackson Compliance Administrator’s strategies to achieve substantial compliance with existing orders.

B. Activities of the Jackson Compliance Administrator

The Jackson Compliance Administrator will:

1. Evaluate the status of compliance with all outstanding orders and identify activities that are no longer relevant.

2. Following the evaluation, make recommendations to restate obligations that are aspirational and suggest language that will result in achievable outcomes. See Doc. No. 1930 at 199.

3. Supervise compliance activities by the Defendants with respect to all existing orders.

4. Facilitate efforts of the Defendants to achieve substantial compliance with all existing orders at the earliest feasible time. See id. at 197.

5. Evaluate the adequacy of current activities and the implementation of remedial strategies to facilitate substantial compliance with all existing orders.

6. Propose to the parties and the Court actions that could be taken to more rapidly achieve substantial compliance, including the need for any further Court orders. In proposing such actions, the Jackson Compliance Administrator may seek input from consultants, experts, the parties and others as the Jackson Compliance Administrator deems appropriate, in order to ensure timely compliance.

7. In developing the actions, to the extent possible:

(a) develop specific outcome measures or standards of compliance for those areas in which such outcome measures or standards would assist in the determination of substantial compliance;

(b) encourage and allow the Defendants in the first instance to propose timelines, outcome measures, or standards of compliance, should they desire to do so; and

(c) include, when appropriate, timetables for implementation, descriptions of measures necessary to bring the Defendants into substantial compliance or to overcome obstacles to substantial compliance, and “disengagement criteria,” namely, criteria the satisfaction of which will enable the Court to end its active oversight of the actions and the related obligation of an existing court order.

8. Assist the Defendants and their departments to implement the actions to achieve substantial compliance.

9. Establish methods for periodically evaluating the extent to which the outcome measures of the actions are being met.

10. Assist the Defendants and their departments to develop needed modifications to such

actions.

11. Assist the Defendants in identifying or developing mechanisms to sustain the actions that achieve substantial compliance with the existing orders, after the Court’s closure of this case.

12. Report periodically, and at least semi-annually, to the Court regarding the Defendants’ progress toward substantial compliance with the orders of the Court, and recommend to the Court such modifications and alterations as appear necessary to achieve

substantial compliance.

C. Authorities of the Jackson Compliance Administrator

The Jackson Compliance Administrator will:

1. Access, at reasonable times, the Defendants’ offices and all providers or entities serving or proposed to serve class members, with unrestricted access to all records, files, reports, memoranda, correspondence, plans, notices, budgets, compliance reviews, and other documents relevant to the Jackson Compliance Administrator’s duties.

2. Conduct, at reasonable times and places, confidential interviews with persons whom the Jackson Compliance Administrator believes have information that will assist in the performance of the Jackson Compliance Administrator’s duties, including the Defendants’ employees, agents, and staff; staff of their provider agencies and contractors; counsel for the parties; class members; and parents, guardians, and advocates of class members. The Defendants must use their best efforts to encourage the full cooperation of such persons.

3. Attend any formal meetings and other proceedings not protected by attorney work product or attorney client privilege that are conducted by the Defendants regarding subject matters relevant to the Jackson Compliance Administrator’s duties.

4. Receive written information and documentation from the Defendants and their staff with respect to substantial compliance with the existing orders, as necessary to fulfill the Jackson Compliance Administrator’s responsibilities.

5. Confer and conduct working sessions informally with the parties, jointly or separately.

6. Review and comment on documents, plans, policies and procedures prepared by the Defendants to implement existing orders prior to their execution or formal submission by the Defendants.

7. Conduct discussions with this Court without prior notice to or consultation with the

parties.

D. The Jackson Compliance Administrator’s Responsibilities Regarding Confidential Information

As an agent of the Court, appointed under this Order, the Jackson Compliance Administrator will have access to the protected health information and other confidential information of Jackson Class members in order to fulfill the responsibilities of this Order. The Jackson Compliance Administrator will access confidential information for the limited purpose of fulfilling her duties to the Court. The Jackson Compliance Administrator must not share electronically or otherwise distribute any confidential information protected by state or federal law for any purpose inconsistent with fulfilling the Jackson Compliance Administrator’s court- ordered duties. The Jackson Compliance Administrator must ensure that her agents, consultants, and technical, administrative, clerical, and support staff also protect the confidentiality of the information to which they have access. All confidential information held by the Jackson Compliance Administrator or her agents must be returned to the Defendants upon conclusion of the case.

E. Recommendations of the Jackson Compliance Administrator

1. If the Jackson Compliance Administrator determines any action necessary to achieve substantial compliance with an outstanding obligation of an existing court order is not being implemented, the Jackson Compliance Administrator may, after consultation with the parties, make formal written recommendations. Such recommendations will include, when appropriate, timetables for implementation, descriptions of measures necessary to bring the Defendants into substantial compliance or to overcome obstacles to substantial compliance, and “disengagement

criteria,” namely, criteria the satisfaction of which will enable the Court to end its active oversight of a recommendation and the related obligation of an existing court order.

2. Copies of each formal written recommendation will be filed with this Court and served upon the parties. Each party will be bound by the formal written recommendation unless, within fifteen (15) business days, a party files an objection with this Court and requests a hearing. The hearing on an objection will be held at the earliest convenient time after notice to all parties. The hearing may be conducted either on the papers or include an evidentiary hearing as the Court may deem appropriate. Recommendations of the Jackson Compliance Administrator may be used as evidence in Court.

3. All authority to require remedial activities remains with the Court. All actions of the Jackson Compliance Administrator, experts, and consultants will be under the direct control and supervision of this Court. The exclusive power to direct compliance activities, to sanction parties for noncompliance, and to enter further remedial orders remains with this Court. III. Staff, Compensation, and Payment Procedures

1. The Jackson Compliance Administrator will have the authority to employ all necessary consultants and technical, administrative, clerical, and support staff, to purchase equipment, and to incur operating expenses within a budget approved by the Court. The consultants for the Jackson Compliance Administrator will have the same access to staff, records, persons, facilities or sites of services that the Jackson Compliance Administrator has and that the Jackson Compliance Administrator determines is necessary, and will have the same responsibilities to protect and safeguard confidential information.

2. The Defendants will pay the Jackson Compliance Administrator a reasonable fee, plus expenses, to be set by this Court, but not to exceed $540,000.00 for the initial year of this
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appointment, including the cost of the Jackson Compliance Administrator’s agents, and technical, administrative, clerical, and support staff.

3. The Defendants will provide the Jackson Compliance Administrator with office space as needed and as reasonably available.

4. The Defendants will contract with consultants identified by the Jackson Compliance Administrator up to a maximum of $305,000 during the first year of the Jackson Compliance Administrator appointment. Contracts for these consultants will have a scope of work consistent with the responsibilities of the Jackson Compliance Administrator as outlined in this Order.

5. The Jackson Compliance Administrator will submit a detailed monthly statement to the Defendants for fees and expenses.

6. The Jackson Compliance Administrator will keep a complete record of fees and expenses, which will be made available at the Court’s or the parties’ request for their inspection. IV. Elimination of the Positions of 706 Expert and Internal Monitor.

1. The ORDER APPOINTING 706 EXPERT (Doc. No. 1610) and the SUPPLEMENTAL ORDER ON RULE 706 EXPERT’S COMPENSATION AND PAYMENT (Doc. No. 1619) are vacated.

2. The provision in ¶ 29 of the JSD requiring the Defendants to employ an Internal Monitor is vacated. This Order does not modify any other provision of any existing court order.

SENIOR UNITED STATES DISTRICT JUDGE
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