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My report, which is attached, contains a complete statement of all of my
opinions as well as an explanation of the basis and reasons for those
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2.

My report describes the facts, data and other information I considered in
forming my opinions.

3.

There are no exhibits prepared at this time to be used as a summary of or
support for my opinions.

4.

My attached curriculum vitae states my qualifications and lists all
publications I have authored within the past ten years.
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deposition or at trial.
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litigation is $150.00 per hour for my review, preparation of reports and
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Charles Smith, Executive Commissioner,
Texas Health and Human Services
Commission, et al.,
Defendants.
The United States of America,
v.

Plaintiff-Intervenor,

The State of Texas,
Defendant.
Expert Rebuttal Report of Elin Howe
I.

Background and Related Experience

My experience in serving and supporting individuals with intellectual and developmental disabilities
(I/DD) spans more than 44 years. During this time, I was employed by state agencies in New York and
Massachusetts for 33 years, serving as Commissioner of the New York State Office of Mental
Retardation and Developmental Disabilities for 4 years and Commissioner of the Massachusetts
Department of Mental Retardation (subsequently renamed the Department of Developmental Services),
for 10 years. I have worked as an independent consultant and as a consultant and Director of Consulting
Services for The Columbus Organization. My experience includes serving as the Internal Compliance
Monitor in the Jackson v. Los Lunas lawsuit in New Mexico, a federal class action on behalf of
approximately seven hundred individuals with I/DD in two large state facilities; as the jointly selected
Monitor in United States v. State of New Jersey, two lawsuits involving over 600 individuals with I/DD at
the New Lisbon and Woodbridge Developmental Centers; and as the Independent Expert in the
Kentucky Protection and Advocacy v. Commonwealth of Kentucky nursing facility lawsuit, a federal class
action on behalf of individuals with I/DD in Kentucky’s nursing facilities. Each of these cases required me
to evaluate the adequacy of services and supports provided to individuals with I/DD under various laws
including the Medicaid Act, Section 504 of the Rehabilitation Act, and/or the Americans with Disabilities
Act (ADA). I have worked in 16 states on the development and improvement of services for people with
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I/DD, including the provision of active treatment to individuals in Medicaid-certified facilities, and
transition and supports necessary to allow individuals with I/DD to live in the community. A full
description of my background and experience is set forth in my curriculum vitae, which is attached as
Attachment A.
In 2007, I was jointly selected by the parties in the Rolland v. Patrick case, involving the
institutionalization of individuals with I/DD in nursing facilities, to serve as the Court Monitor,
responsible for evaluating specialized services, active treatment, and transitions to the community for
approximately 800 individuals with I/DD who remained in nursing facilities in Massachusetts. At the
same time, the Commonwealth was searching for a Commissioner for the Department of Mental
Retardation (DMR). After careful consideration, I accepted the position as Commissioner.
As Commissioner, one of the first matters I had to deal with was the non-compliance motion filed by
plaintiff Loretta Rolland and the resulting order of the federal court that found DMR was not in
compliance with active treatment. By way of background, a Settlement Agreement had been approved
by the Court in 2000. In the next 7 years, DMR placed approximately 1,000 people from nursing facilities
into the community as required, but for those who remained in nursing facilities, the Court determined
that specialized services and active treatment, required by both the federal Preadmission Screening and
Resident Review (PASRR) regulations and the Settlement Agreement, were not being provided. The
Court issued several remedial orders, approving standards for evaluating active treatment in nursing
facilities that was required by federal law and an instrument for determining if class members were
receiving active treatment, as required by federal law. The Court also appointed a Court Monitor to
evaluate compliance with its active treatment orders, using an Active Treatment Protocol Instrument.
After thorough review of the court order, extensive discussion and deliberation among the three state
agencies named in the case (DMR, MassHealth – Massachusetts’ Medicaid agency – and the Department
of Public Health) and with the Executive Office of Health and Human Services to which the three state
agencies reported, the Attorney General’s Office and the Governor’s Office, the State decided to enter
into a second Settlement Agreement.
There was a clear recognition on the part of state officials that providing active treatment in nursing
facilities, particularly those facilities with a small number of residents, presented challenges. Nursing
facilities often were not prepared to provide the specialized services or active treatment that residents
with I/DD required and that were identified in their Level II PASRR Evaluations. I/DD providers
contracted by DMR to provide specialized services in nursing facilities also experienced many challenges
in ensuring the provision of active treatment, including issues with lack of carryover of services by
nursing facility staff when the provider staff was not present. This issue was identified in multiple
reports by expert reviewers over the course of the Settlement Agreement. In consideration of these
challenges, coupled with the requirement to serve individuals with I/DD in the most integrated setting,
the State and DMR, the agency with the major responsibility for service provision under the terms of the
second Settlement Agreement, agreed to place the majority (640) of the 780 individuals who resided in
nursing facilities at that time into the community, consistent with those individuals’ informed choice.
DMR also committed to providing active treatment to individuals for whom a move from the nursing
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facility was not clinically indicated or practical, e.g., those in a vegetative state, those near death, or
those who opposed placement despite intensive, ongoing efforts to engage the individual in a transition
process. The Settlement Agreement also included provisions to strengthen the diversion process so that
fewer individuals were approved for long-term stay in a nursing facility. This expanded diversion
program was critical, since the population of individuals with I/DD in nursing facilities had not
substantially decreased, despite the placement of over 1,000 individuals from nursing facilities into the
community, because large numbers of individuals continued to be admitted, rather than diverted, from
nursing facility placement. After a fairness hearing, the Court approved the Settlement Agreement.
Over the course of the next four years, the Department of Developmental Services, formerly, DMR,
placed 670 individuals into the community and met the active treatment requirements of the individuals
who remained in nursing facilities, as confirmed by reviews conducted on a regular basis throughout the
case by the Monitor, Lyn Rucker. DDS significantly improved its PASRR process so that far fewer
individuals were admitted into nursing facilities, and those individuals who were admitted to nursing
facilities usually returned to the community within 90 days. If an individual was to remain indefinitely in
a nursing facility, review and approval was required from DDS. Once all of the community placement,
active treatment, diversion requirements, and other Settlement Agreement provisions were
implemented, DDS agreed that it would continue to place individuals from nursing facilities back into the
community within 90 days to the fullest extent possible. If individuals remained in the nursing facility
beyond 90 days, for example, because development of their home was delayed, DDS tracked their
progress through to placement. The Department also committed to continue its PASRR practices, which
had been greatly enhanced during the term of the Settlement Agreement. The Department of Health
also agreed to administer a survey review process similar to that used by the Monitor to conduct active
treatment and other compliance reviews of nursing facilities serving individuals with I/DD. Based upon
these achievements, and with the consent of all parties, the case was dismissed in 2013. No further
litigation has ensued because the Commonwealth has kept to its commitments.
II.

Purpose of this Report

Given my experience with the Rolland case, and with implementing compliance programs for specialized
services, active treatment, and transition and diversion of individuals with I/DD from nursing facilities, I
was asked by the plaintiffs and the United States to review the Outcomes and Outcome Measures
contained in the PASRR Individual Review Monitoring (PIRM) agreed to by State of Texas in 2014 and
implemented by an independent consultant, Kathryn du Pree, through the Quality Service Review (QSR).
Specifically, I was asked to address the facts and opinions set forth in the report of Jennifer Burnett
concerning PIRM Measures included in the QSR. Ms. Burnett stated that certain Outcome Measures
included in the QSR are not required under PASRR. My review addressed whether the Outcomes and
Outcome Measures included in the QSR are appropriate and necessary in evaluating whether a PASRR
program is in compliance with federal requirements and adequately achieving the purpose of PASRR for
individuals with I/DD; whether those that relate to persons in nursing facilities ensure the provision of all
habilitative services consistent with active treatment standards; whether those that relate to diversion
are appropriate and necessary to ensure that individuals with I/DD can avoid inappropriate nursing
facility placement; and whether those that relate to transition are appropriate and necessary to ensure
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that individuals with I/DD are able to make a successful transition from the nursing facility into the most
integrated setting. After thorough review, it is my professional judgment that the Outcomes and
Outcome Measures embody the outcomes a state program must achieve in order to comply with federal
requirements for people with I/DD residing in or at risk of entering nursing facilities or transitioning from
nursing facilities, as I will describe below. In addition to review of Outcomes and Outcome Measures, I
also asked by the United States and plaintiffs to review data on nursing facility census.
III.

Methodology

I was provided a copy of Ms. Burnett’s expert report, as well as the QSR documents she considered. I
also reviewed the deposition of Kathryn du Pree, the LIDDA performance contract, and the 2016 Interim
QSR report and the QSR scores for 2017. I also reviewed the PASRR regulations, 42 C.F.R. Sec. 483.100,
as well as the Active Treatment Protocol in Massachusetts. Finally, I reviewed data on nursing facility
census contained in tables prepared by Darlene O’Connor. A full list of the materials I considered is set
forth in Attachment B.
IV.

The QSR Outcomes and Outcome Measures

For each of the following Outcomes and Outcome Measures, I reviewed whether the Outcome and
Outcome Measures were necessary in order to achieve the PASRR requirements for identification and
evaluation of individuals with I/DD and specialized services, as well as the ADA’s requirement to serve
individuals in the most integrated setting appropriate to their needs. In my experience, complying with
these federal requirements involves implementation of policies and practices that match requirements
in the federal statute and regulation, as well as implementation of professional standards and
programmatic standards designed to achieve the purpose of those federal requirements. Measures for
Outcome 1 include those that are necessary to administer, implement and monitor an adequate PASRR
program, consistent with federal regulations, and those addressing the specific means by which Texas,
based on its service delivery structure and work processes, needed to administer and oversee an
adequate PASRR diversion program at the State and the Local Intellectual and Developmental Disability
Authority (LIDDA) Level. Outcome 1 has 11 Measures, a number of which mirror specific requirements
in the federal PASRR regulation, including requirements related to: Level 1 screenings (1-1), timely
administration and completion of Level II evaluations if the Level 1 screen indicates that the individual
has I/DD (1-2), confirmation in the Level II evaluation whether the individual has an Intellectual or
Developmental Disability and whether the evaluation “… appropriately assesses whether the needs of
the individual can be met in the community and accurately identifies, based on the information
available, the specialized services the person needs …” if admitted to an NF (1-3.). Measures that
evaluate adequate diversion, which is accepted in my field as necessary to ensure individuals with I/DD
can avoid inappropriate nursing facility placement or a long-term stay in a nursing facility, include that:
each LIDDA has a Diversion Coordinator (1-5); “The Diversion Coordinator identifies available community
living options, supports and services to assist individuals in the TP (Target Population) to successfully live
in the community,” (1-6) and; “The Diversion Coordinator coordinates education for SCs [Service
Coordinators] and other LIDDA staff to learn about community services and strategies to avoid NF
placement for the TP” (1-7). Given the central goal of the PASRR rules – to prevent the unnecessary
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admission of individuals with I/DD to nursing facilities where other alternatives can meet their needs – it
is critical to provide information to individuals in the community who are at risk of admission to a
nursing facility, as required by Outcome Measure 1-8; to “…identify, arrange and coordinate all
community options, services, and supports…necessary…to avoid admission to a NF,” as required by
Outcome Measure 1-9; and to receive services and supports needed to remain the community, as
required by Measure 1-11. These Measures go to the very core of an adequate and effective PASRR
program, including that it ensures that individuals with I/DD can live in the most integrated setting
appropriate to their needs.
Outcome 2 deals with PASRR requirements for individuals who are admitted to a nursing facility. It
evaluates the essential elements of service delivery for individuals with I/DD and the critical elements of
a professionally-adequate PASRR program, including a comprehensive assessment of their habilitation
needs, a professionally-appropriate, interdisciplinary Service Planning Team (SPT), a professionallyadequate Individual Service Plan (ISP), and the provision of “specialized services with the frequency,
intensity, and duration necessary to meet their [individuals’] appropriately-identified needs, consistent
with their informed choice.” There are 13 Measures for this Outcome. The importance of service
planning (2-1) for individuals with I/DD cannot be overstated, as development and implementation of an
Individual Service Plan can impact virtually every aspect of an individual’s life, both positively and, in
some cases, negatively, dependent on the attention given to the Individual Service Plan. Having an
adequate and appropriate SPT process and ISP is particularly important if the individual has changing
needs that must be addressed. Given the challenges of providing specialized services and active
treatment in a nursing facility, the requirement for quarterly SPT meetings is a reasonable and necessary
one, as is the requirement for the SPT to determine whether it needs to meet more frequently based on
the “…individual’s risk factors” (2-1). Attendance at SPT meetings by the individual or their legal
representative, nursing facility staff, specialized service provider(s), and a community provider if
placement is being planned (2-2) is necessary to ensure development of an ISP that is comprehensive in
nature and addresses not just the individual’s needs but also their preferences in how they live their life.
A similar standard of practice designating who should be present at team meetings was used in the
Rolland case. Each participant’s contribution to the team and ultimately to the individual’s quality of life
is important and necessary. Using the planning process as the means to identify an individual’s
“…needs, preferences, strengths and goals, and to develop annual objectives to assist the individual to
achieve these goals” (2-3) is the ultimate purpose of the Individual Service Plan. Basing the ISP on
comprehensive assessments of the person’s needs and recommending services based on these
assessments (2-4) are accepted standards of practice that have been in place for many years.
A critical element for evaluating the adequacy of an ISP is whether the individual receives all the services
required to meet the individual’s habilitation needs, which should be included in the ISP. Service
planning must include the ability for the individual to “…learn about community options” (2-5) in order
to make an informed choice about where to receive services. The latter was particularly important in
Massachusetts, as many individuals had not had the opportunity to explore or in any way participate in
their communities until DDS implemented an organized outreach program that provided them concrete
experiences, specialized services, and a range of opportunities to learn about and participate in
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community activities. For many individuals and their families, these varied outreach strategies played
an important role in their ability to make an informed decision to move into the community. Measure 26 sets a very minimal standard for outreach, requiring LIDDAs to “…offer individuals who are in the NFs
and their LARs … information about community options” while Measure 2-7 requires that semi-annually
Service Coordinators “…provide each individual and LAR information about community services and
supports.” Measure 2-8 requires that each individual in an NF have two plans, an ISP and a separate
nursing facility plan of care (NFCPC), both of which must include all needed specialized services, must be
developed and implemented in a consistent manner, and must be coordinated to ensure appropriate
carry over between settings, as required by federal law. Measure 2-9 describes a process requiring
documentation by the SPT of the reasons an individual must remain in a nursing facility and what “…
steps the team will take to address the identified barriers to placement in the most integrated setting.”
Sound professional judgment on the team’s part that an individual needs to stay in a nursing facility and
documentation of that judgment in writing is significant to the individual and to their rights under the
ADA and Olmstead to be served in the most integrated setting appropriate. In my opinion, each of these
Measures are basic, necessary criteria for evaluating the adequacy of a PASRR program and the
habilitation services required by PASRR for individuals with I/DD in nursing facilities.
Implementing a review and approval process for long-term stays in nursing facilities caused DDS
officials, PASRR staff, service coordinators and others within the agency to think more comprehensively
about what services might be needed to meet individuals’ needs in more integrated settings. For
example, at the beginning of the second Rolland Settlement Agreement, we believed that we did not
have capacity to serve individuals who are ventilator-dependent, or who had other intensive medical
needs, in the community. As we progressed through the Settlement Agreement, we recognized that in
order to provide services to this group of people, we needed to ensure that staff acquired the necessary
skills to support them and provide funding needed by private sector providers to support them in the
Commonwealth’s communities, which we did. In order to adequately serve individuals who were part of
the Rolland class, DDS determined that the workload involved for Service Coordinators was greater and
fundamentally different than that of Service Coordinators serving non-class members. DDS addressed
this by reducing the caseload size for Service Coordinators similar to what is suggested in Measure 2-10.
Meeting with individuals each month (2-11) is standard practice for Service Coordinators and monthly
contact is required to claim federal funds for Service Coordination services. Measure 2-13 requires that
individuals be admitted only to nursing facilities that can meet their needs for specialized services or to
a facility where their needs can be addressed by the LIDDA or the LIDDA and the NF. This practice
directly addresses requirements for specialized services included in PASRR regulations. 42 C.F.R. Sec.
483.120. Measure 2-15 requires the State to identify “… the frequent reasons for admission to NFs of
individuals in the Target Population and take steps to reduce admissions and to remove barriers to
diversion and transition for such individuals.” Tracking data enabled Massachusetts to identify, for
example, the problem noted above in relation to lack of services for vent-dependent individuals. As
noted above, these additional Measures are essential to preventing the unnecessary admission of
individuals to nursing facility, to facilitating their timely transition to the community, and to providing
them the PASRR required services while in nursing facilities. Relatedly, these measures are also
fundamental to ensuring that individuals can receive services in integrated settings.
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Outcome 3 requires that “Individuals in the Target Population in nursing facilities who are appropriate
for and do not oppose transition to the community will receive transition planning, transition services,
and placements in the most integrated setting necessary to meet their appropriately-identified needs,
consistent with their informed choice.” There are 11 Measures for this Outcome, which constitute the
basic elements and requirements for a professionally-acceptable transition process, including 3-1, which
requires that “…services and supports be made available for individuals to move to the community and
remain in the community.” While some Measures for this Outcome, including 3-5, 3-6, 3-7, and 3-8 - all
of which relate to the Service Planning Team and the Individual Service Plan development and
implementation for individuals residing in NFs - appear in earlier Outcomes, this Outcome concentrates
on the basic elements of transition planning, transition services, and actions necessary to effectuate a
safe and appropriate transition to the community, including: contacting an individual within 30 days if
he or she indicates interest in moving into the community through their answer to Section Q of the MDS
(3-4); placing an individual into the community with 180 days after they accept the waiver slot or
another program type, with time extensions granted by DADS (3-9); coordinating the Community Living
Discharge Plan (CLDP) with the ISP and the NFCPC (3-10); developing and implementing a CLDP for the
individual (3-11); monitoring individuals discharged with “… the frequency specified in the CLDP…” with
“at least 3 monitoring visits during the first 90 days following the individual’s move to the community,”
including one within the first seven days ”to determine whether all supports and services specified in
the CLDP are adequately provided to the individual and address any gaps in services to prevent crises,
re-admissions, or other negative outcomes.” (3-13). Lastly, for an individual whose team recommends
that they remain in the NF, Measure 3-12 requires that the SPT document the reasons for this decision
in a plan that identifies barriers to placement in the most integrated setting. The SPT must develop and
implement steps to address the identified barriers in timeframes specified by the team. Each and all of
the above Measures are the very foundation of ensuring effective and appropriate transitions of
individuals with I/DD from segregated settings, like nursing facilities, to integrated settings in the
community.
Outcome 5 specifies that “Individuals in the Target Population who do not refuse service coordination
will receive coordination from trained service coordinators with the frequency necessary to meet the
individual’s appropriately- identified needs, consistent with their informed choice.” It applies to
individuals who are diverted or transitioned from nursing facilities, as well as those in nursing facilities.
The Measures in this Outcome clearly describe all service coordinator responsibilities to the individual,
their LA and the individual’s team, including service providers. Since service coordination is the
foundation for planning, coordinating, delivering, and monitoring services to individuals with I/DD (and
other disabilities), the 9 Measures for this Outcome are central, indeed foundational, to the provision of
adequate habilitation required by PASRR and services to ensure individuals can transition to and remain
in the community, as required by the ADA. Requirements for monitoring of the individual’s plan are
specified in Measure 5-4, which states, “Each individual in the TP meets with his/her SC at least monthly
to review his/her plan and its implementation while in the NF and/ or for the first 180 days are moving
to a community program.”
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Outcome 6 requires that “Individuals in the Target Population will have a service plan, developed by an
interdisciplinary service planning team through a person-centered process that identifies the services
and supports necessary to meet the individual’s appropriately-identified needs, achieve the desired
outcomes, and maximize the person’s ability to live successfully in the most integrated settings
consistent with their informed choice.” Like service coordination, adequate service planning is the
foundation for adequate service delivery, either in a nursing facility or in the community.
V.

Core v. Enhanced Outcome Measures

Ms. Burnett also comments about whether those Outcome Measures that Ms. du Pree identified as
“core,” as opposed to as “enhanced,” are required by federal law. It appears that she interpreted this
distinction as meaning “required by federal law.” But as Ms. du Pree explained in her deposition, this
distinction was based on her judgment of which Outcomes Measures were more foundational and
should be the focus and priority of the State’s improvement efforts. While I am not in a position to
judge which Measures should be the initial focus of improvement efforts, I have, as a compliance
monitor and internal monitor in other related cases for individuals with I/DD, suggested that state
defendants prioritize those obligations that are the ones that are the building blocks for other, more
complex obligations as Ms. du Pree articulated or that are the easiest to achieve.
Finally, while the PASRR regulations may not explicitly mention service coordination, I disagree with Ms.
Burnett’s suggestion that an effective service coordination program is not necessary to achieve the
PASRR requirements of specialized services and active treatment. Moreover, Texas’ own PASRR
requirements mandate that every person with I/DD who is admitted to a nursing facility must be
assigned a service coordinator by the LIDDA, unless the individual refuses.
VI.

QSR Findings

I reviewed the 2016 PASRR Compliance Status Interim Report, which contained the 2015 and 2016
findings for each Outcome Measure from the Quality Service Review that was conducted by the State’s
independent consultant, Ms. du Pree. In addition, I reviewed the 2017 QSR Review Results by Outcome
Measure that provided the most recent QSR findings. Overall, most of these compliance scores showed
little improvement, and at times regression, over the three year period. In fact, the scores for many of
the key indicators of PASRR and ADA compliance are, in my judgment and experience, low and reflect
that Texas is not meeting its obligations to people with I/DD in nursing facilities under both PASRR and
the ADA.
Outcomes 2 (PASRR services for individuals in nursing facilities), 5 (service coordination) and 6
(Individual Service Planning) show year to year declining compliance levels or levels remaining the same
from year to year with: Outcome 2 at 35% in 2015, 31% in 2016, and 32% in 2017; Outcome 5 at 53% in
2015, 50% in 2016 and 49% in 2017 and; Outcome 6 at 38% in 2015, 32% in 2016 and 32% in 2017. This
trend is further confirmed in Table 3 Comparison of Outcome Achievements (page 9) of the 2016 report
of compliance across target groups with the possible exception of Outcome 1 on Diversion. Outcome 3
(community services and transition) is also low, with scores of 43% in 2015, 44% in 2016, and 46% in
2017.
8

Particularly concerning are Outcome scores reported in the 30 and 40 percent range – with a number of
Outcome Measure scores even lower – because it would appear, based on my experience in
Massachusetts, that there is a systemic problem or multiple systemic problems in the administration,
operation, and effectiveness of Texas’ PASRR and transition programs that demonstrate noncompliance
with federal requirements and acceptable system implementation.
Of special concern are the consistently low scores for the Outcome 2 Measures over the three year
period 2015 through 2017, which are reported as:
2-1. 35% in 2015, 36% in 2016, 36% in 2017;
2-2. 33% in 2015; 35% in 2016, 37% in 2017;
2-3. 39% in 2015, 44% in 2016, 55% in 2017;
2-4. 30% in 2015, 40% in 2016, 38% in 2017;
2-5. 19% in 2015, 14% in 2016, 16% in 2017;
2-6. 15% in 2015, 21% in 2016, 16% in 2017;
2-7. 48% in 2015, 51% in 2016, 58% in 2017;
2-8. 27% in 2015, 25% in 2016, 19% in 2017;
2-9. 11% in 2015, 0% in 2016, 17% in 2017;
2-11. 46% in 2015, 39% in 2016 and 31% in 2017; and
2-13. 75% in 2015, 39% in 2016, 33% in 2017.
By 2017, only 2 Outcome Measures -- 2-3. at 55% and 2-7. at 58% -- had attained scores over 50%, while
all other 2017 Measures scores ranged from 16% to 37%. Of particular concern are the ratings shown in
the report for Outcome 2 Measures that relate directly to the development and implementation of the
Individual Service Plan and delivery of specialized services for individuals in nursing facilities, including 21., 2-2., 2-3., 2-4. 2-5., 2-8., 2-11.
Other Outcome Measures important to the provision of services to individuals also show little progress.
For example, scores for Outcome Measures that are foundational to meeting the needs of individuals
who are moving into the community or those who have moved into the community for services include
Outcome Measure 3.3 requiring that the Level II PASRR “…appropriately assesses whether the needs of
the individual can be met in the community and identifies the specialized services the individual needs.”
Scores of 34% in 2015, 20% in 2016 and 16% in 2017 are evidence of a failure to provide and support
appropriate transitions, since this Measure goes to the very foundation of providing individuals with
appropriate and needed services that would facilitate their move from a nursing facility to a more
integrated setting in the community. Also significant and concerning are scores that have remained low
or have declined for:
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Outcome Measure 3-5. (30% in 2015, 35% in 2016 and 33% in 2017) addressing development,
review and revision of an individual’s ISP by their SPT;
Outcome Measure 3-6. (35% in 2015, 44% in 2016 and 54% in 2017) requiring identification of
the individual’s needs, preferences, strengths and goals… and annual objectives to assist the
individual to achieve these goals.”;
Outcome Measure 3-7. (28% in 2015, 38% in 2016 and 35% in 2017) requiring that “The ISP is
based on assessments of the person’s needs…” and;
Outcome Measure 3-8. (19% in 2015, 12% in 2016 and 12% in 2017) requiring that “The
individual has an ISP that includes all of the services and supports…he/she needs to achieve
his/her goals…”
Finally, several of the core measurements of service coordination adequacy demonstrate a similar
pattern. For instance, of particular concern is Outcome Measure 5.2 (38% in 2015, 31% in 2016 and 29%
in 2017) that addresses development, review and revision of an individual’s ISP by their SPT. This same
issue is also identified in scores for Outcome Measures 2-1., 3-5., and 6-2., further pointing out
deficiencies in the service coordination and the service planning team process.
Having served as a Monitor, a consultant, Commissioner of the Massachusetts DDS and Commissioner
and in various staff capacities in the New York state agency, I have been continuously involved in class
action suits and monitoring work in various states regarding their compliance with Section 504 of the
Rehabilitation Act since 1976 and with PASRR and ADA standards since they became effective. In my
experience, the overall compliance scores reported in Ms. du Pree’s reports would not result in findings
of substantial compliance with the federal standards required by PASRR and the ADA. Outcome 1 is the
only Outcome that appears to be approaching compliance, but it is notable that this Outcome, regarding
diversion, is only reviewed for individuals who have actually been diverted; it does not provide
information about the effectiveness of diversion efforts for those individuals who could be diverted, but
are not.
VII.

Nursing Facility Census

Texas’ Nursing Facility census has not been decreasing and has remained consistent, according to data
produced by Darlene O’Connor. As reported in the table titled “Monthly Census of Medicaid Nursing
Facility (NF) Residents, Age 21+, with ID/DD Qualifications on their Last PASRR Level 2 (L2) Evaluation;
April 2011 to May 2017”, over the last several years and including during the period when the QSR has
been conducted, the census consistently is reported in the range of over 3,600 to over 3,700 individuals.
Data included in the table in a section titled “ID/DD Qualifications on Last L2 Evaluation – Long Stay
Residents by Length of Stay Episode” also demonstrates that the census is not declining. It shows that
the census for “All Long Stay Residents (> 90 days)” reached a high of 3,358 in January, 2015, but has
not declined significantly; remaining above 3,300 through May, 2017 with a census of 3,308.
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Similarly, the data for individuals in residence for 1 year or more, 3 years or more, and 5 years or more
shows that census is not decreasing. Data for “NF Residency 1+ Year” shows the census has not declined
below 2,600 since January 2014 and continuing through May, 2017, with a census of 2,684. The census is
consistently reported in the over 2,600 to over 2,700 range.
Data for “NF Residency 3+ Years” reached 1,600 in February, 2014 and never declined below 1,600
through May 2017, with a census of 1,622. The census is consistently reported in the 1600 plus range.
Data for “NF Residency 5+Years” is first recorded in December 2015 with a census of 1,076. This census
never declined below 1,000 through May 2017, with a census of 1,079.
Data shown in the table titled “Monthly Census and Admission Discharge Profile of Medicaid Nursing
Facility (NF) Residents Age 21, with ID/DD Qualifications on their Last PASRR L2 Evaluation; April 2011 to
May 2017” - “All Residents in Target Group” provides information on the number of admissions and
discharges by month. For the 74 months recorded, there are 54 months where admissions equaled or
exceeded discharges and only 20 in which the discharges exceeded the admissions. Focusing just on the
last two years of data, discharges (3,565) have exceeded admissions (3,537) by only 28 people.
In my experience, the movement in a nursing facility census of individuals with I/DD, and particularly the
change in census among individuals experiencing longer stays, is an important indicator in the
effectiveness of diversion and transition programs. When working effectively, these efforts combined
should result in a reduction to the nursing facility census. As I explained above, we found in
Massachusetts that although we transitioned over 1,000 individuals with I/DD from nursing facilities to
the community over six years, we were unable to substantially impact the census until we added a
robust diversion program, because individuals with I/DD were continuing to be admitted to the nursing
facility, taking the place of those who left. Similarly, although there will be natural discharges, often due
to death, from the groups of individuals experiencing longer stays, if individuals are not transitioned
after short stays then they often continue to remain in the nursing facility and become part of the
longer stay groups. Finally, it was important to our eventual success in dramatically reducing the census
by over 75% (from more than 1600 to approximately 200), to make special efforts to focus on those who
had been in the nursing facilities for many years – often referred to as the long term stay population – to
address their needs and concerns, so that most eventually, and successfully, transitioned to the
community.
Based upon my experience in Massachusetts and elsewhere, if Texas had been effectively identifying
individuals with I/DD and diverting them from nursing facility entry, as well as educating and assisting
individuals to transition to the community, I would expect to see a decrease in both the total nursing
facility census, and the longer-stay census groups. But based upon the data I reviewed, this clearly is not
happening.
VIII.

Conclusion

Based upon my years of experience as a state official responsible for implementing a PASRR program
that complies with federal law and achieves the fundamental purposes of PASRR and the ADA – to avoid
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unnecessary admission to and ongoing stays in nursing facilities, whenever possible – the Outcomes and
Outcome Measures in the QSR are required to achieve these objectives. In my judgment, the Outcomes
and Outcome Measures in the QSR reflect what is necessary to comply with federal requirements for
people with I/DD residing in or at risk of entering nursing facilities and generally describe the minimally
necessary requirements, standards, and elements of adequate specialized services, diversion and
transition services consistent with PASRR and the ADA. In fact, the Outcome Measures appear far less
rigorous than the Active Treatment Standards adopted by the federal court in Rolland, and less
demanding than the Active Treatment Protocol used by the Court Monitor to evaluate active treatment
in nursing facilities in Massachusetts. Moreover, the actual scores for most of these Outcome Measures
for individuals in nursing facilities are not improving, and sometimes declining, over the past three years.
Finally, there has been almost no impact on the nursing facility census, which has remained relatively
constant over the past four years, when one would expect it to decrease.
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