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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

THE GEORGIA ADVOCACY OFFICE,
etal.,

Plaintiffs,
v CASE NO. 1:17-cv-03999-MLB

STATE OF GEORGIA, et al.,

Defendants.

SUPPLEMENTARY BRIEF IN OPPOSITION TO DEFENDANTS’
MOTION TO DISMISS !

This brief addresses three issues raised duresdgaogument on Defendants’
Motion.

Section | addresses, with reference to the Comifdaallegations and
additional allegations that Plaintiffs can pleath# Court deems it necessary,
Defendants’ role in administering GNETS. It expfaiwhy, even if this Court
were to accept Defendants’ narrow interpretatiofité II's implementing

regulations (an interpretation rejected by bothDii) and other federal courts),

1 Unless otherwise defined, this brief uses the sdefi@ed terms as Plaintiffs’
Memorandum of Law in Opposition to Defendants’ Matto Dismiss (the
“Opposition”).
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the Defendants adill liable for GNETS’ failings because their involvemevith
GNETS meets Defendants’ definition of “administoati’

Section Il explains why Defendants are liable@GNETS’ failings
regardlessof whether they or the LEAs administer GNETS, hseathe State, as a
public entity that receives federal funding, hasaffimmative obligation to ensure
that its delegates, including LEAs, comply withdeal anti-discrimination laws.

Finally, Section Ill addresses Defendants’ contentraised at oral
argument, that they should be absolved of liabb#gause Defendant GBOE has
enacted regulations that (Defendants clavoyld address the harms alleged in the
Complaintif the State were to properly implement them értkde LEAs were to
properly follow them. It is axiomatic that a deflamt cannot prevail on a motion
to dismiss simply by asserting, without fact-finglior even an offer of proof, that
the facts alleged by the Plaintiffs are no longeet

l. THE STATE “ADMINISTERS” GNETS UNDER ANY DEFINITION
OF THAT TERM.

Citing 28 C.F.R. 8§ 35.130 and various dictiongri@efendants argue that
for the State to be liable for discrimination undéte Il or Section 504, it must
“administer'] which Defendants define as managing, being resplenfir, or
directing] the GNETS programSeeDefs.” Mem. at 7. As set forth on pages 4-5
of the Opposition, this is incorrect, because boehDOJ and federal courts have

1
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held thatindirect operation of a program, for example by funding@gpam
operated by a third-party, is sufficient to triggability.

However, even if Defendants were correct on thistp the Complaint
would still state a claim against them, as it alleges numesays in which the
State manages or directs the GNETS progtdoy developing rules and policies
regarding the operations of GNETS, establishingsthetegic plan for GNETS,
monitoring GNETS’ programs to ensure compliancévigderal and state rules
and regulations, maintaining GNETS’ facilities, @raining GNETS’ staff. All of
these facts which are sufficient to support a plausible claimattthe State
“administers” GNETS&I are alleged in Plaintiffs’ Complaint:

» “Defendant Georgia Board of Education (‘(GBOE’) aaess GNETS by
providing financial support, facilities, staff tramg, and other resources.
Defendant GBOE enters into agreements with stadldaal agencies to
provide educational and other services to GNET8estts.” Id. | 40.

* Defendant Richard Woods, the State School Supedet&, “is
responsible for, among other things, . . . develgpiules and procedures
regulating the operation of the GNETS grant[,]' andnitoring ‘GNETS
to ensure compliance with Federal and state psligeocedures, rules,
and the delivery of appropriate instructional amerapeutic services.”

Id. 1 42 (quoting Ga. Comp. R. & Regs. 8§ 160-4.7 . Xa}%.

» “Defendants Woods and Fitzgerald are responsilvsleferseeing
implementation of Defendant State of Georgia’'st8g@m Plan for
GNETS.” Id. 1 50.

* “GNETS is administered by the State through redionganizations.”
Id. § 78.
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* “The State funds, maintains, coordinates, and megdly responsible for
the operations of GNETS.Id. { 79.

» “State employees provide services to students iEGHN” Id.  80.

* “The State establishes the criteria for placinglstiis in GNETS.”Id.
1 85.

* “By creating and maintaining segregated educatiplaiements, the
State has allowed and encouraged local schooladssto avoid
educating and supporting students with disabilitidd. § 91.

At this stage, the Court must “accept| ] the[sajtfial allegations . . . as true

and construe[ ] them in the light most favorabl¢Rtintiffs].” Speaker v. U.S.
Dep’t of Health & Human Servs. Centers for Dise@smtrol & Prevention623
F.3d 1371, 1379 (11th Cir. 2010). Accordingly, @eurt should find that the
Complaint, as drafted, states plausible claimsdbef under Title Il and Section
504. If the Court still believes that more is negdPlaintiffs can, and will, add
numerous additional allegations that establish beéytoubt that Defendants
manage, are responsible for, and direct the GNE®§@am. A copy of those
additional allegations are attached at Tab 1.

. EVEN IFE THE LEAS DO ADMINISTER GNETS, DEFENDANTS

ARE STILL LEGALLY RESPONSIBLE FOR THE LEAS’
DISCRIMINATORY ADMINISTRATION.

Defendants cannot evade liability in this litigatiby hiding behind the

LEAs. As described above, the State’s role in GNETrom making funding
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decisions, to promulgating regulations and issangperations manual, to
provide training to GNETS staffis more than sufficient to show that Defendants
directly “administer” GNETS in a manner that triggADA and Section 504
liability. However, even if the Court were to fintherwise, Defendants would
remain liable for LEAs’ compliance with the ADA aisction 504. This is
because the State, as a public entity governedtleylTof the ADA and a

recipient of federal funds governed by Section 34, an affirmative obligation to
ensure that its delegates, be they grantees, ctmtsaor local governmental
entities, comply with federal civil rights laws.

A. Defendants, As Grantees Of Federal Funding, Are Lisle For
Ensuring That The LEAs Comply With Federal Law.

In addition to the constraints on discriminatiorpmsed by the United States
Constitution, Defendants are subject to contraataaktraints imposed by their
agreement to accept federal funds.UI&. Dep’t of Transp. v. Paralyzed Veterans
of Am, 477 U.S. 597, 605-06 (1986), the Supreme Coudt he

Congress ... sought to impose 8 504 coverage asradbcontractual
cost of the recipient’'s agreement to accept theriddunds.... Under
the program-specific statutes, Title VI, Title 1xnd § 504, Congress
enters into an arrangement in the nature of a @onivith the
recipients of the funds: the recipient’s acceptaridide funds triggers
coverage under the nondiscrimination provision..an@ess imposes
the obligation of § 504 upon those who are in dtjwsto accept or
reject those obligations as a part of the decigibather or not to
‘receive’ federal funds.
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Among these contractual constraints are prohilstiagainst states engaging
in indirect discriminationi.e. states using third parties to provide services \way
that would be illegal if the states provided thevees directly. Section 504’s
implementing regulations prohibit recipients ofdeal financial assistance from
engaging in disability-based discrimination and asg liability on such recipients
whether they engage in the discriminatory behatdoectly or through
contractual, licensing, or other arrangementsherbasis of handicap.” 28 C.F.R.
8 41.51(b)(1). Likewise, Title II's regulationsagt that public entities “providing
any aid, benefit, or service” are prohibited fromsadbility-based discrimination
“directly or through contractual, licensing, or etlarrangements.” 28 C.F.R. §
35.130(b)(1).See als@8 C.F.R. § 35.130(b)(1)(v) (A public entity magtri[a]id
or perpetuate discrimination against a qualifietividual with a disability by
providing significant assistance to an agency, niEgdion, or person that
discriminates on the basis of disability in prowgliany aid, benefit, or service to
beneficiaries of the public entity’s program.”).

Accordingly, courts addressing a state’s liabifdy a delegate’s activities
have held that states that receive federal findassistance are liable for ensuring
that their delegates comply with federal civil igtaws, including Section 504

and Title Il. See, e.g., Henrietta D. v. Bloombe831 F.3d 261, 286 (2d Cir.

5
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2003) (“Here, in accepting federal funds, New Y8thkte has promised that its
programs will comply with the mandate of [Sectid#ph See Paralyzed Veterans
477 U.S. at 605.... Therefore, under our contraatagy, New York State is also
liable to guarantee that those it delegates to/@aut its programs satisfy the terms
of its promised performance, including complianathySection 504].”);,Castle v.
Eurofresh, Inc. 731 F.3d 901, 910 (9th Cir. 2013) (discussindgTitand holding:
“The law is clear—the State Defendants may notremhtaway their obligation to

comply with federal discrimination laws.?).

2 While Title Il and Section 504 differ in which dti¢s they coverl with the ADA
governing the conduct of all state and local pubhtties regardless of their
funding source and Section 504 limited to thosdiestreceiving federal financial
assistande courts have made it clear that the two laws agelgridentical and
should be interpreted in tandei8ee, e.gCastle 731 F.3d at 908 (“The
Rehabilitation Act is materially identical to arftetmodel for the ADA, except that
it is limited to programs that receive federal final assistance.”Henrietta D,

331 F.3d at 272 (“Although there are subtle diffeies between these disability
acts, the standards adopted by Title Il of the AldAState and local government
services are generally the same as those requmekal section 504 of federally
assisted programs and activities.... Indeed, udeesof those subtle distinctions
IS pertinent to a particular case, we treat claimser the two statutes identically.”)
(internal citations and quotations omitte8Sge also Cash v. Smi231 F.3d 1301,
1305 (11th Cir. 2000) ( “Discrimination claims umdbe Rehabilitation Act are
governed by the same standards used in ADA cadeases decided under the
Rehabilitation Act are precedent for cases undeAbA, and vice-versa.”).

6
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In Henrietta D, a case with circumstances analogous to thossa iheré,
the Second Circuit Court of Appeals rejected amia@nt by a state defendant that
New York had no obligation to “supervise the cortchfcsubsidiary governmental
entities who are more directly delivering sociaivémes.” Henrietta D, 331 F.3d
at 284. The Second Circuit held that “the ADA &inel Rehabilitation Act make
States liable for the failure of their delegatesdomply with the requirements of
the Acts,”id. at 291, and it explained its conclusion in defBiiat explanation,

which bears directly on this case, was as follows:

3 In Henrietta D, city residents with AIDS and HIV-related illnesserought a
class action against New York City and State folating Title Il of the ADA and
Section 504 of the Rehabilitation Act, among otlagrs, by failing to provide
meaningful access to public assistance progranmefie and services.
Specifically, the plaintiffs] clients of New York City’s Division of AIDS Servise
and Income Support (“DASIS”), an agency whose finhetion is to assist
individuals with AIDS and HIV in obtaining publicsaistance benefits and
service§] alleged that the City and State violated fedemalitafailing to provide
them with adequate access to public benefits bedaASIS “is ineffective and
systemically fails to achieve its goaldd. at 265. In analyzing the state’s
liability, the Court laid out the structure of teate’s public benefits program. The
New York State Department of Social Services overde statewide benefits
system, but the programs were administered on daddgy basis by 58 local
county districts, including New York Cityld. at 266. While the local agencies
operated the benefits system, state law requiredtdte agency to “supervise all
social services work.'ld. (internal citations omitted)Cf. GNETS State Board of
Education rule 160-4-7-.15 § 5(a)(2)(iii) (the “GN& Rule,” copy attached as
Exhibit A to Tab 1) (requiring Defendant GBOE t¢mflonitor GNETS to ensure
compliance with Federal and state policies, procegjuules, and the delivery of
appropriate instructional and therapeutic services”

7
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It is true that the Rehabilitation Act on its fad@es not directly
announce that participating states will be sublj@supervisory
liability. Indeed, the Rehabilitation Act does mlatectly

describeany features of the means by which it is enforcedpis
cross-reference, however, the judicially-implied/ate right of action
under Title VI of the Civil Rights Act of 1964.... Nére Congress
has explicitly directed the courts to create anthiacster a private
right of action, judicial determination of the ralgoverning the scope
of liability is itself, in effect, a clear statentdyy Congress.... Put
another way, a State that accepts funds underehalilitation Act
does so with the knowledge that the rules for stipery liability will
be subject to judicial determination.

In defining the contours of a judicially-administerright of action,
“[o]ur task is...to infer how the [enacting] Congressuld have
addressed the issue had the...action been includaad @spress
provision....” We begin with the observation that 8gmg Clause
legislation is “much in the nature of a contraetid that its
“contractual nature has implications for our comstion of the scope
of available remedies....” Accordingly, absent otbeidence of
Congress’s intent, our initial presumption is ttred rules of liability
will follow general rules of contract.

The common law of contracts strongly suggeststtieastate
defendant is liable to ensure that localities commth the
Rehabilitation Act in their delivery of federallyided social
services. An “obligor"—that is, one who promisesfpamance in
exchange for consideration—"cannot rid itself aftdy merely by
making an effective delegation....” Thus, once ayhds made a
promise, it is responsible to the obligee to ensaé performance
will be satisfactory, even if the promising partyt@ins some third
party to carry out its promise....Here, in accepfederal funds, New
York State has promised that its programs will cymyth the
mandate of the Rehabilitation Act....Therefore, urma@rcontract
analogy, New York State is also liable to guaramie¢ those it
delegates to carry out its programs satisfy thedeosf its promised
performance, including compliance with the Rehéddibn Act.
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The Justice Department’s interpretation of the Réitation Act
strongly supports this view. The regulations dednsovered
“recipient” to include not only the State, but a@woy of its
“successor[s], assignee[s], or transferee[s]... éxXplaining its
parallel ADA regulation, the Department noted: “4bvernmental
activities of public entities are covered, evethdy are carried out by
contractors. For example, a State is obligatedtleylt to ensure that
the services, programs, and activities of a Statk [nn operated
under contract by a private entity are in complewnath title Il's
requirements....” Furthermore, as other courts hédsewed, the fact
that the Department in its regulations directenforcement efforts at
the State agency, and not the State’s other agestggests that the
Department believes the State has supervisory nsgpubties....

Moreover, a presumption that the State is respt$lp guaranteeing
that local entities delivering services comply witle Rehabilitation
Act is consistent with Congress’s practice in otBpending Clause
legislation....

We therefore conclude that Congress’s intent wbelst be
effectuated by imposing supervisory liability or thtate defendant.

Id. at 285-87 (internal citations omitted).

Henrietta D.is not an outlier. For example, Ammstrong v.
Schwarzenegge622 F.3d 1058 (9th Cir. 2010), the Ninth Circbdurt of
Appeals held that California was “responsible fooviding reasonable
accommodations to the disabled prisoners and g diat they house in county
jails,” id. at 1063, and could not “shirk their obligationgtaintiffs under federal
law by housing them in facilities operated by thied-party counties....[E]ven in

the absence of a regulation explicitly saying sBtate cannot avoid its obligations
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under federal law by contracting with a third padyperform its functions. The
rights of individuals are not so ethereal nor ssilgavoided.” Id. at 1074.See
alsoPhillips v. Tiona 508 F. App’x 737, 753 (10th Cir. 2013) (undend it
regulations “states may not avoid the responsyiititprovide services to disabled
prisoners by contracting away those obligations. e.fidmedy for violations of the
regulation...is not to sue the jails for breach afitcact under a third-party
beneficiary theory, or for violations of the ADAuto sue the state for failing to
meet its own obligations under the ADAArmstrong 622 F.3d at 1069.).
Likewise, inCastle v. Eurofresh, Incthe Ninth Circuit held that the state
could not avoid ADA and Section 504 liability bynskng prison inmates to
perform required labor at private companies, dedpi State’s argument that it
“had no authority” over job placements, dutiesaocommodationsCastle 731
F.3d at 909-10. Here, the Court held: “Title bkligations apply to public entities
regardless of how those entities [choose] to pewadoperate their programs and
benefits....The law is clear—the State Defendants nayontract away their
obligation to comply with federal discriminatiormla.” Id. at 910. This
understanding of ADA and Section 504 supervisalility has been similarly

articulated in numerous decisions in a varietyaftexts by district courts finding

10
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that the state cannot delegate away its respoitgitmlprevent discrimination
under these laws.

Finally, although the Eleventh Circuit has not@dded this precise issue, it
has noted, in accord withenrietta D, that “Spending Clause legislation is
analogous to a contract between the federal govemhand recipients of federal
funds.” Liese v. Indian River Cty. Hosp. Dist01 F.3d 334, 347 (11th Cir. 2012).
See als&heely v. MRI Radiology Network, R.B05 F.3d 1173, 1191 (11th Cir.
2007) (noting the Supreme Court “has sometimesdaunseful to analogize
Spending Clause legislation to a contract in whighfederal government provides
money to recipients in exchange for their promigeta discriminate against third

parties.”).

4 See, e.g., Hunter on behalf of A.H. v. D& F. Supp. 3d 158, 170 (D.D.C.
2014) (“[T]he District has not presented any supgarits argument that it has no
obligation to ensure that its private contractamsply with its ADA and
Rehabilitation Act obligations, and all courts tideess the issue have found that
they have such an obligation.Nartin v. Taft 222 F. Supp. 2d 940, 981 (S.D.
Ohio 2002) (ADA “liability does not hinge upon wiet the setting in question is
owned or run directly by the State.Dgeck v. City of Toleddb6 F. Supp. 2d 886,
894-95 (N.D. Ohio 1999) (“[T]he failure to supewrigarious contractors’
compliance with the ADA can amount to a discrimorgtsystem.”);indep. Living
Ctr. of S. California v. City of Los Angeld¢o. CV1200551SJOPJWX, 2012 WL
13036779, at *8 (C.D. Cal. Nov. 29, 2012) (“Congréas a strong interest in
ensuring that federal funds are not used in aidstatory manner....[T]his
‘strong interest’ would be undermined if governmentities could avoid liability
by transferring funds to private parties.”).

11
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It is indisputable that the State is a public grditbject to Title Il, as well as
a recipient of federal financial assistance witii@ meaning of Section 50%&ee,
e.g, Complaint Y 41, 51, 163. Accordingly, evenrie@assumes (contrary to the
Complaint’s allegations) that Defendants merely\dfGNETS while the LEAS
operate it, the State wouddill liable for the LEAs’ failure to comply with feddra
civil rights laws.

B. Bacon v. City Of Richmond |s Inapposite Because The Defendant
In Bacon \Was Not A Federal Funding Recipient.

As set forth in the previous section, under fedinal public entities that
receive federal funds (like the State) are contiatyt liable for the discriminatory
actions of their delegates. Bacon v. City of RichmonW¥jrginia, 475 F.3d 633
(4th Cir. 2007), there was no suggestion that #ferttlant city received federal
funding or provided any federal funds to the Richih€ity School Board. (“In
this case we are asked to decide whether a citybmagquired to fund a federal
court order mandating the system-wide retrofitirfgity schools . . . .1d. at
636.). Bacondid not, therefore, address the question at iesue] whether a state
that receives federal funds may evade responyitiartdiscrimination by its

delegates. As set forth in the previous sectiom,answer to that question is no.

12
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I, THE STATE'S GNETS REGULATIONS DO NOT ABSOLVE IT OF
RESPONSIBILITY FOR ENSURING LEA COMPLIANCE WITH
TITLE Il OF THE ADA AND SECTION 504

At oral argument, the State suggested that it bag @ll it has to do to
ensure GNETS students are not unnecessarily ségdegad do not receive
unequal educational opportunities because it regcprmmulgated regulations that
couldallow GNETS students to receive services in a gte@am classroom in a
local school. The impact of these regulationghich GDOE promulgated after
the Department of Justice filed suit against treeStor violating the ADA in its
administration of its GNETS programss a question of fact inappropriate for
resolution on a motion to dismis§peaker623 F.3d at 1379. Plaintiffs’ well-pled
complaint, which the Court must take as true fappses of this motion, alleges
that the named plaintiffs and thousands of othailarly-situated students are in
GNETS programs where they are unnecessarily segagad provided unequal
and inferior educational opportunities. After digsery, Plaintiffs will show that
regardless of the new regulations, the harms all@géhe Complaint continue for
the vast majority of GNETS students.

After all, Georgia cannot escape liability simpldause its regulations now
permit services to be provided in less segregatdthgs. The State must ensure

its regulations are not implemented in a discrironamanner SeeCota v.

13
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Maxwell-Jolly, 688 F.Supp.2d 980, 995 (N.D.Cal.2010) (28 CFR.830(b)(3)
“applies to written policies as well as actual pices, and is intended to prohibit
both ‘blatantly exclusionary policies or practicas well as ‘policies and practices
that are neutral on their face, but deny individuaith disabilities an effective
opportunity to participate.”)PDunn v. Dunn318 F.R.D. 652, 665 (M.D. Ala.
2016) (noting that a state’s failure to providefisignt oversight or to properly
administer a federally-funded program can resuligiility, as “an omission as
well as a commission can be an actionable methadlministration.”)Kathleen
S. v. Dep’t of Pub. Welfare of Com. of PEO F. Supp. 2d 460, 473 (E.D. Pa.
1998) (finding that Commonwealth of Pennsylvanigp&rément of Public
Welfare’s failure to implement plans necessaryrtsuee compliance with the
ADA'’s integration mandate was actionable underAba\).

IV. CONCLUSION

For these reasons, and the reasons set forth @ghesition, the Court

should deny Defendants’ Motion to Dismiss.
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