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INTEREST OF AMICI CURIAE1

Amici are former members of Congress who were intimately involved in the
passage of the Americans with Disabilities Act of 1990 (“ADA”). Senator Lowell
P. Weicker, Jr. (R-CT) and Congressman Tony Coelho (D-CA) originally
introduced the ADA in 1988, which did not pass in that congressional session. In
the next session, when Congress did pass the ADA, Congressman Coelho was the
chief House sponsor, Senator Tom Harkin (D-1A) was the chief Senate sponsor,
and Senator Weicker testified in support of the ADA.

Amici are among the most knowledgeable people about what Congress
intended to accomplish in passing the ADA. Amici recognized the obstacles and
discrimination that people with disabilities faced and the need for a federal statute
that identified the rights of people with disabilities and created a strong
enforcement mechanism.

Congressman Coelho has had a special interest in disability rights because of
his personal experience with an often hidden and stigmatized condition, epilepsy.

Congressman Coelho lost his drivers’ license and his health insurance, and was

1 No counsel for any party authored any part of this brief. No party or counsel for a
party contributed money intended to fund the preparation or submission of this
brief. No person (other than Amici Curiae and their counsel) contributed money
intended to fund the preparation or submission of this brief. Defendant-
Appellee the State of Florida refused to grant Amici consent to file this brief;
therefore, Amici have filed a motion for leave to file this brief pursuant to Fed.
R. App. P. 29(a)(2), (3) and 11th Cir. R. 29-1.

1
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rejected from service in the U.S. military, all because of his epilepsy. He did not
view his epilepsy as a disability, but others did, including the government and
those in authority. Therefore, it was vitally important to him that the ADA cover
state and local governments and that the federal government have the power to
enforce the ADA.

In the ADA, Amici identified that one of the four purposes of the statute was
to ensure the central role of the federal government in enforcing the ADA on
behalf of individuals with disabilities. As the congressional architects of the ADA,
Amici state that it was Congress’ intent that the federal government have the
authority to enforce Title Il. In fact, it would be at odds with the purpose of the
ADA to prohibit the federal government from enforcing Title I1.

STATEMENT OF THE ISSUES

I. Does the phrase “person alleging discrimination” in Title 11 of the
Americans with Disabilities Act, 42 U.S.C. § 12133 include the Attorney
General?

I1.  Does the Attorney General have a cause of action pursuant to
Section 12133 to enforce Title |1 of the Americans with Disabilities Act?

INTRODUCTION

When Congress passed the ADA, it found that “historically, society has
tended to isolate and segregate individuals with disabilities, and, despite some
Improvements, such forms of discrimination against individuals with disabilities
continue to be a serious and pervasive social problem.” See 42 U.S.C. 8§

2
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12101(a)(2) (2012). Congress intended that the ADA would “provide a clear and
comprehensive national mandate for the elimination of discrimination against”
individuals with disabilities and advance “the Nation’s proper goals” of ensuring
“equality of opportunity, full participation, independent living, and economic self-
sufficiency.” See id. 8 12101(a)(7), (b)(1). Congress further intended that “the
Federal Government [would] pla[y] a central role in enforcing [the ADA’s]
standards on behalf of individuals with disabilities.” See id. § 12101(b)(3).

For over 20 years, the United States has advanced these purposes by
initiating litigation to enforce Title Il of the ADA. Until the district court dismissed
this case, sua sponte, every court to have considered whether the United States is
authorized to bring an action under Title Il held that it was. The district court’s
dismissal not only represents a potential sea change in the judiciary’s interpretation
of Title 1I’s enforcement provision, but also threatens to undermine Congress’
stated purposes in passing the ADA.

SUMMARY OF ARGUMENT

The district court erred in holding that 42 U.S.C. § 12133 does not provide

the Attorney General2 with a cause of action to enforce Title 11 of the ADA.

2 Amici use the terms “United States,” “Attorney General,” and “Department of
Justice” interchangeably. See 28 U.S.C. § 506 (“The Attorney General is the head
of the Department of Justice.”); id. § 516 (“[T]he conduct of litigation in which
the United States, an agency, or officer thereof is a party . . . is reserved to

3
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Section 12133 provides that: “The remedies, procedures, and rights set forth in
section 794a of title 29 shall be the remedies, procedures, and rights this
subchapter provides to any person alleging discrimination on the basis of disability
in violation of section 12132 of this title.” Section 794a is the enforcement
provision of the Rehabilitation Act of 1973, which incorporates, among other
things, “[t]he remedies, procedures, and rights set forth in” the enforcement
provision of Title VI of the Civil Rights Act of 1964 (the “CRA”), 42 U.S.C. §
2000d-1. The legislative environment—that is, the purpose, the subject matter, the
context, the legislative history, and the executive interpretation—of Section 12133
demonstrates that Congress intended the phrase “any person alleging
discrimination” to include the Attorney General. As such, the Attorney General has
a cause of action, which is one of the “remedies, procedures, and rights” that
Congress intended Section 12133 to borrow from Sections 794a and 2000d-1, to
enforce Title 11. Accordingly, the district court’s sua sponte dismissal of the United

States’ Title Il claim should be reversed.

officers of the Department of Justice, under the direction of the Attorney
General.”).
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ARGUMENT

l. Section 12133’s reference to “any person’ includes the Attorney
General.

When “person” is used in a federal statute, its meaning “‘cannot be
abstractly declared, but depends upon its legislative environment.” See Sims v.
U.S., 359 U.S. 108, 112 (1959); accord U.S. v. Dotterweich, 320 U.S. 277, 287 n.3
(1943) (Frankfurter, J.) (the meaning of “any person” depends on the “context and
legislative history of the particular statut[e]”). Accordingly, the term “person”
includes the United States if “[t]he purpose, the subject matter, the context, the
legislative history, and the executive interpretation of the statute” demonstrate that
Congress intended to “bring [the] nation within the scope of the law.” See U.S. v.
Cooper Corp., 312 U.S. 600, 605 (1941); see also, e.g., Helvering v. Stockholms
Enskilda Bank, 293 U.S. 84, 91-92 (1934) (finding that the United States was a
“resident” within the meaning of Section 217 of the Revenue Act of 1926, 26
U.S.C. 8§ 958 (1926), because the Supreme Court had held that the “United States
or a state is a “person’. . . to carry out the purposes of a statute,” and there was no
reason to interpret “resident” differently from “person”); FTC v. MTK Mktg., Inc.,
149 F.3d 1036, 1038-40 (9th Cir. 1998) (applying Cooper and finding that the FTC
was a “person” within the meaning of a California statute). The legislative
environment of Section 12133 shows that Congress intended to include the

Attorney General within the class of “person[s]” to whom it provided the

5
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“remedies, procedures, and rights” of the Rehabilitation Act to redress violations of

Title 11.3

A.  The legislative history of the ADA shows that the Attorney
General is a “person” entitled to enforce Title 1.

Committee reports from the Senate and the House of Representatives
demonstrate that Congress intended to grant the Attorney General authority to
enforce Title 11 of the ADA. Those reports state:

It is the Committee’s intent that administrative
enforcement of section 202 of the legislation should
closely parallel the Federal government’s experience
with section 504 of the Rehabilitation Act of 1973. The
Attorney General should use section 504 enforcement
procedures and the Department’s coordination role under
Executive Order 12250 as models for regulation in this
area.

The Committee envisions that the Department of Justice
will identify appropriate Federal agencies to oversee
compliance activities for State and local governments. As

3 Instead of considering Section 12133’s legislative environment, the district court
held that the Attorney General could not enforce Title 11 of the ADA largely in
reliance on Dir., Office of Workers” Comp. Progrs., Dep’t of Lab. v. Newport
News Shipbuilding and Dry Dock Co., 514 U.S. 122 (1995). See C.V. ex rel.
Wahlquist v. Dudek, 209 F. Supp. 3d 1279, 1282-95 (S.D. Fla. 2016) . However,
the issue in Newport News was not whether the United States was a “person”
within the meaning of a federal statute, but whether a federal agency was
“adversely affected or aggrieved” by an administrative decision and consequently
entitled to judicial review of that decision. See Newport News, 514 U.S. at 136
(“[W]e cannot find that the Director is ‘adversely affected or aggrieved’ within
the meaning of [the relevant statute].”). No such language appears in Section
12133. Therefore, Newport News is inapposite.

6
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with section 504, these Federal agencies, including the
Department of Justice, will receive, investigate, and
where possible, resolve complaints of discrimination. If a
Federal agency is unable to resolve a complaint by
voluntary means, the Federal government would use the
enforcement sanctions of section 505 of the
Rehabilitation Act of 1973. Because the fund termination
procedures of section 505 are inapplicable to State and
local government entities that do not receive Federal
funds, the major enforcement sanction for the Federal
government will be referral of cases by these Federal
agencies to the Department of Justice.

The Department of Justice may then proceed to file suits

in Federal district court. As with section 504, there is

also a private right of action for persons with disabilities,

which includes the full panoply of remedies. Again,

consistent with section 504, it is not the Committee's

intent that persons with disabilities need to exhaust

Federal administrative remedies before exercising their

private right of action.
See H.R. Rep. No. 101-485, pt. 2, at 98 (1990) (emphasis added); accord S. Rep.
No. 101-116, at 57-58 (1989) (containing substantially the same language as H.R.
Rep. No. 101-485, pt. 2, at 98, with exceptions not relevant here). By stating that
the Department of Justice (in addition to “persons with disabilities”) may
commence litigation to enforce Title 11, Congress unequivocally demonstrated its
intent to include the Attorney General within the meaning of “any person” in
Section 12133.

The district court made a “passing observatio[n]” that the legislative history

cited above concerned an earlier draft of Title Il that made the Rehabilitation Act’s
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remedies available “with respect to any individual who believes that he or she is
being subjected to discrimination on the basis of disability,” while the enacted
version of Title Il provides those remedies to “any person alleging discrimination.”
See C.V., 209 F. Supp. 3d at 1292 n.12. However, the Court’s observation actually
advances the Department’s position. Congress changed the relevant language not
to address the Attorney General’s ability to enforce Title 11, but to clarify that the
“Rehabilitation Act remedies are the only remedies which [T]itle Il provides for
violations of [T]itle I1.” See H.R. Rep. No. 101-485, pt. 3, at 52 (1990). Moreover,
the language Congress ultimately included in the statute (i.e., “any person alleging
discrimination™) is broader than the language it replaced (i.e., “any individual who
believes that he or she is being or about to be subjected to discrimination™) because
(1) “person” is broader than “individual,” which is typically limited to natural
persons, see Clinton v. City of N.Y., 524 U.S. 417, 428 n.13 (1998), and (2) a
person “alleging” discrimination, like the Attorney General, need not be a person
who believes that he or she is being or about to be “subjected to discrimination”
under the previous version of the provision. As a result, if the district court’s
observation has any relevance to the meaning of “person” in Section 12133, it

supports the United States’ position in this matter.
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B.  Subsequent amendments to the ADA did not make any change to
the operative language of Title 11, thereby reinforcing the
conclusion that Congress intended to include the Attorney
General within the “person[s]”” who may enforce Title I1.

The “persistence . . . of the assumption that” a statute allows for a particular
enforcement mechanism, combined with “the absence of legislative action to
change that assumption [is] evidence that Congress at least acquiesces in, and
apparently affirms, that assumption.” Cf. Cannon v. Univ. of Chi., 441 U.S. 677,
702-03 (1979); see also Tex. Dep’t of Hous. and Cmty. Affairs v. Inclusive Cmties.
Proj., Inc., 135 S. Ct. 2507, 2519-20, 192 L. Ed. 514 (2015) (finding that Congress
intended the Fair Housing Act (“FHA”) to provide for disparate impact claims in
part because lower courts had held that such claims were cognizable, and when
Congress subsequently amended the FHA, it did not preclude such claims). In
2008, Congress amended the ADA. See ADA Amendments Act of 2008, Pub. L.
110-325, 122 Stat. 3553 (2008). By 2008, courts had interpreted Section 12133 as
providing the Attorney General with authority to enforce Title Il. In fact, no court
had reached a contrary conclusion at the time of the ADA Amendments Act. See,
e.g., Smith v. City of Phila., 345 F. Supp. 2d 482, 489-90 (E.D. Pa. 2004); U.S. v.
City & Cty. of Denver, 927 F. Supp. 1396, 1399-1400 (D. Colo. 1996). Congress,
however, did not amend Section 12133 at all in the ADA Amendments Act, let

alone to refute the interpretation given to it by the courts at that time. See Pub. L.
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110-325. Congress’ inaction in the face of Smith and City & Cty. of Denver is an
endorsement of the interpretation of Section 12133 as providing the Attorney
General with a cause of action to enforce Title II.

C.  For more than 20 years, the executive branch has consistently

interpreted Section 12133 as providing the Attorney General with
the authority to enforce Title 11 of the ADA.

Since at least 1996, the Attorney General has brought actions to enforce
Title 1. See, e.g., U.S. v. Harris County, No. 4:16-CV-02331, ECF Doc. 53 (S.D.
Tex. Apr. 26, 2017); A.R. ex rel. Root v. Dudek, 31 F. Supp. 3d 1363 (S.D. Fla.
2014) (Rosenbaum, J.); U.S. v. N. Ill. Special Recreation Ass’n, No. 12 C 7613,
2013 WL 1499034 (N.D. Ill. Apr. 11, 2013); U.S. v. Virginia, No. 3:12¢cv59-JAG,
ECF Doc. 90 (E.D. Va. June 5, 2012); U.S. v. City of Balt., Nos. JFM-09-1049 &
JFM-09-1766, 2012 WL 662172 (D. Md. Feb. 29, 2012); Smith, 345 F. Supp. 2d
482 (intervention); City & Cty. of Denver, 927 F. Supp. at 1396. Every case to
have addressed whether the United States had a cause of action to enforce Title I
pursuant to Section 12133, except for the lower court’s decision in this case, held
that it did. See Harris County, No. 4:16-CV-02331, ECF Doc. 53, at 1-3; A.R., 31
F. Supp. 3d at 1371; Virginia, No. 3:12cv59-JAG, ECF Doc. 90, at 3-6; Smith, 345
F. Supp. 2d at 489-90; City & Cty. of Denver, 927 F. Supp. at 1399-1400.

The executive’s interpretation of Section 12133 as providing the Attorney

General with a cause of action to enforce Title 11 across four presidential
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administrations further supports the conclusion that the Attorney General is a
“person” within the meaning of that section. See Cooper, 312 U.S. at 605, 613-14,

(recognizing significance of executive’s interpretation of a statute when construing

the meaning of “person™);4 cf. also, e.g., MTK Mktg., 149 F.3d at 1039-40 (finding
that the FTC was a “person” which could enforce a bond required by California’s
Telephone Sellers Act in part because “evidence in the record indicates that the
Attorney General of California believes that FTC enforcement would serve the
Act’s purpose”™).
D.  The subject matter, context, and purpose of the ADA further
support the conclusion that Congress intended the Attorney

General to be a person who may bring an action under Section
12133.

As a remedial statute, the ADA must be broadly construed to effectuate its
goals of “provid[ing] a clear and comprehensive national mandate for the
elimination of discrimination against individuals with disabilities” and “ensur[ing]

that the Federal Government plays a central role in enforcing [its] standards on

4 The executive’s interpretation and consistent enforcement of Title 11 distinguish
this case from Cooper, in which the Court observed that the Attorney General
had not brought an action to enforce the relevant statute “in the fifty years during
which [it] ha[d] been in force until the present action was instituted” and had
previously stated that the United States was not a party to suits pursuant to the
section under consideration. See 312 U.S. 613-14.
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behalf of individuals with disabilities.” See 42 U.S.C. § 12101(b)(1), (3);2 cf. also
Consol. Rail Corp. v. Darrone, 465 U.S. 624, 634 (1984) (recognizing the
“remedial purpose of the Rehabilitation Act”). Interpreting the reference to “any
person” in Section 12133 to include the Attorney General advances the purposes of
eliminating discrimination against individuals with disabilities on a national basis
and ensuring that the United States plays a central role in doing so. See id. at 633-
34 (interpreting Rehabilitation Act as allowing individual to bring action against an

entity that receives federal assistance in part because of “the remedial purpose of

5 Despite the district court’s suggestion to the contrary, Congress has “ma[d]e its
intention to” prohibit disability discrimination on a national basis “unmistakeably
[sic] clear.” See C.V., 209 F. Supp. 3d at 1294 (quoting Will v. Mich. Dep’t of
State Police, 491 U.S. 58, 65 (1989)). Even if Congress had not done so, what the
district court characterized as federalism concerns are misplaced. None of the
cases cited by the district court as illustrating its purported “federalism” concerns
involved the United States’ authority to bring an action against a state to enforce
federal law. See generally Printz v. U.S., 521 U.S. 898 (1997) (suit by county
sheriffs challenging constitutionality of federal law); New York v. U.S., 505 U.S.
144 (1992) (action filed by state seeking declaration that federal law was
unconstitutional); Will, 491 U.S. at 58 (claims by individual against state and
state actor); Atascadero State Hosp. v. Scanlon, 473 U.S. 234 (1985) (action by
individual against state); Pennhurst State Sch. and Hosp. v. Halderman, 451 U.S.
1 (1981) (class action against state officials); U.S. v. Bass, 404 U.S. 336 (1971)
(criminal prosecution of individual by the United States). Indeed, two of those
cases implicated Eleventh Amendment immunity, see Will, 491 U.S. at 65-67;
Atascadero, 473 U.S. at 235, 237-46, which does not apply to actions brought by
the United States. See In re Witness Before Special Grand Jury 2000-2, 288 F.3d
289, 295 (2d Cir. 2002) (“Although the Supreme Court has recognized important
Eleventh Amendment limitations on the ability of private parties to bring suits
against the states, it has made clear that the United States may still sue a state to
enforce the nation’s laws.” (citing Alden v. Maine, 527 U.S. 706, 755 (1999);
Monaco v. Mississippi, 292 U.S. 313, 329 (1934))).
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the Rehabilitation Act ‘to promote and expand employment opportunities’ for the
handicapped” (quoting 29 U.S.C. § 701(8) (1976))). Indeed, if the United States
did not have the ability to bring a lawsuit to seek redress for a violation of Title I,
the United States’ “enforcement” of Title Il would be toothless. Without a cause of
action to enforce Title I1, the Department of Justice would be able to identify
violations of Title Il through its investigatory powers, see 28 C.F.R. § 35.172
(2016) (outlining investigation procedure applicable to complaints of
noncompliance); id. 8 35.190(b)(6), (e) (granting the Department of Justice the
authority to investigate complaints of Title Il violations), and to ask offending
public entities to comply with Title 11, see id.§ 35.173 (describing voluntary-
compliance agreements); id. § 35.176 (providing for an alternative-dispute
resolution process), but it would not be able to compel compliance with Title I1’s
prohibitions on discrimination. See MTK Mktg., 149 F.3d at 1039 (finding that the
FTC was a “person” who could enforce a bond required by California’s Telephone

Sellers Act partly because such a construction “would be consistent with the Act’s

purpose by furthering the goal of consumer redress™).6 Thus, the Court should

6 Because Title 11 “makes any public entity liable for prohibited acts of
discrimination, regardless of funding source,” see Shotz v. City of Plantation, 344
F.3d 1161, 1174 (11th Cir. 2003) (emphasis in original), the United States cannot
enforce Title 11 by terminating funding for, or withholding funding from,
violators who do not receive federal funding.
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interpret “any person” to include the Attorney General in light of the subject

matter, purpose, and context of Title 11.7

E. Instead of considering Section 12133’s legislative environment, the
district court relied almost solely on artificial canons of
construction.

Canons of construction “long have been subordinated to the doctrine that
courts will construe the details of an act in conformity with its dominating general
purpose.” See Herman & MacLean v. Huddleston, 459 U.S. 375, 387 (1983)
(Jackson, J.) (quoting SEC v. Joiner Corp., 320 U.S. 344, 350-51 (1943)); see also,
e.g., Cooper, 312 U.S. at 605 (rejecting “the application of artificial canons of
construction” in determining the meaning of “person” in a federal statute). Despite
their limited utility, the district court relied on three canons of construction to the
exclusion of the Cooper factors in finding that the Attorney General does not have
a cause of action to enforce Title II.

First, the district court purportedly relied on the “normal rule of statutory

interpretation that identical words used in different parts of the same act are

7 Alternatively, as the United States has pointed out in its brief, the Attorney
General may enforce Title Il even if this Court finds that the United States is not
a “person” under Section 12133. Title Il incorporates the rights, remedies, and
procedures of the Rehabilitation Act, see 42 U.S.C. § 12133, and one of those
rights, remedies, or procedures is enforcement by the Attorney General, see 29
U.S.C. § 794a (incorporating 42 U.S.C. § 2000d-1). Accordingly, a natural
person who alleges discrimination in violation of Title Il is entitled to have the
Attorney General enforce Title II.
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intended to have the same meaning.” See C.V., 209 F. Supp. 3d at 1284.
Ostensibly, the district court found that Title | defined “person” as not including
the Attorney General and stated, “The implication is clear: [I]f the Attorney
General is not a “person’ under Title I, she is not a ‘person’ under Title 1l either.”
See id. at 1284-85. However, the court failed to cite a definition of “person”
contained in Title | or anywhere else in the ADA. See C.V., 209 F. Supp. 3d at
1285 (quoting Gustafson v. Alloyd Co., Inc., 513 U.S. 561, 570 (1995)). In fact, the
ADA contains such a definition, and a proper application of this canon based on
that definition undermines the district court’s holding. Title | of the ADA defines
“person” by incorporating the definition of that term in Title VII of the CRA. See
42 U.S.C. 8 12111(7) (citing 42 U.S.C. § 2000e). Title VI defines “person” as
including “governments” and “government agencies.” See id. § 2000e(a). Thus, the

United States and its agencies are “persons” within the plain meaning of Title VII

of the CRA and, by necessity, Title | of the ADA.8 Accordingly, if this canon of
construction had any applicability to the interpretation of “person” in Section

12133, the district court should have interpreted that term consistently with Section

8 If there were any doubt as to whether the plain meaning of Title VII’s definition
of “person” includes the United States (which there is not), that statute’s
definition of “employer” reinforces this conclusion. Title VIl defines “employer”
as “a person engaged in an industry affecting commerce . . . ., but such term does
not include . . . the United States.” See 42 U.S.C. § 2000e(b). If “person” did not
include the United States, the exclusion of the United States from the meaning of
“employer” would be unnecessary.
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12111’s definition to include the Attorney General. See Shotz, 344 F.3d at 1168
(interpreting “person” as used in Title Il of the ADA to be consistent with the
definition in Title | of the ADA).

Second, the district court applied the canon against surplusage, which
provides “that no provision should be construed to be entirely redundant,” by
juxtaposing the enforcement provisions of Titles | and 111 of the ADA with Title
II’s. See C.V., 209 F. Supp. 3d at 1283-84, 1285 (comparing 42 U.S.C. 8§ 12117
and 12188 with 42 U.S.C. § 12133). Section 12117 (Title I) and Section 12188
(Title 111) each contains the phrase “any person,” which appears in Section 12133
(Title I1). Unlike Section 12133, however, the other two sections also expressly
provide for enforcement by the Attorney General (without relying on a cross-
reference to Section 504 of the Rehabilitation Act or Title VI of the CRA). Based
on that distinction, the court reasoned that, if the reference to “any person” in
Section 12133 included the Attorney General, the references to the Attorney
General in Sections 12117 and 12188 would be surplusage. Therefore, the court
concluded that the Attorney General is not a “person” under Section 12133. See id.

As the Supreme Court has cautioned, “the canon against surplusage is not an
absolute rule . . . [and it] “assists only where a competing interpretation gives effect
to every clause and word of a statute.”” See Marx v. Gen. Rev. Corp., 568 U.S. 371,

385 (2013) (quoting Microsoft Corp. v. i4i Ltd., 564 U.S. 91, 106 (2011)).
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Application of the canon here is inappropriate because no other interpretation of
the term “person” in Section 12133 gives meaning to every clause and word of the
ADA. Worse yet, twisting the statutory text to avoid surplusage results in a judicial
amendment to Section 12133 by removing from the Attorney General a cause of
action that Congress intended to provide to him.

To reach its holding, the district court effectively re-defined Section 12133,
rendering Congress’ decision to incorporate Section 794a into Section 12133
ineffective in the process. The district court reasoned that the Attorney General is
not a “person alleging discrimination” under Section 12133, and as a result, he
does not have a cause of action to enforce Title 1. See C.V., 209 F. Supp. 3d at
1282, 1295. Instead, according to the district court, “private parties alleging

discrimination are the mechanism by which Title 11’s substantive guarantees are

enforced.” See id. at 1284.9 However, Section 12133 does not selectively

incorporate some of the “remedies, procedures, and rights set forth in” of Section

9 To the extent that the district court reasoned that the “any person” language
contained in Section 12133 limited the incorporation of Section 794a’s
“remedies, procedures, and rights” to persons other than the Attorney General,
that reasoning is circular. See C.V., 209 F. Supp. 3d at 1286-87 (“Congress did
not incorporate all ‘remedies, procedures, and rights’ available under Title VI—it
incorporated only those ‘remedies, procedures, and rights’ that may be exercised
by a “person alleging discrimination . . . .” Among the remedies, procedures, and
rights available under Title VI and [the Rehabilitation Act] [a] private right of
action is the only such procedure that could be ‘provide[d] to’ a ‘person alleging
discrimination.”” (emphasis in original)).
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794a and, by extension, Section 2000d-1 (i.e., only the private cause of action
available under those statutes); it incorporates, without qualification, the
“remedies, procedures, and rights” set forth in Section 794a (and thus, those set
forth in Section 2000d-1). See 42 U.S.C. § 12133. Among those remedies,
procedures, and rights is the Attorney General’s right to enforce the Rehabilitation
Act and Title VI, as discussed below. Had Congress intended to exclude that right

from Title I, it could have qualified its incorporation of Section 794a to make that

intention clear. Cf. U.S. v. Herring, 602 F.2d 1220, 1223 (5th Cir. 1979)10 (“If
Congress had intended to exclude the interstate transportation of property obtained
by fraud from its definition in [18 U.S.C. 8] 1961, it specifically could have limited
the incorporation of [18 U.S.C. §] 2314 .. ..”). It did not do so, and the district
court may not rewrite Section 12133 in violation of the “cardinal rule” of
construction that “courts must presume that a legislature says in a statute what it
means and means in a statute what is says there” and render Congress’ wholesale
incorporation of Section 794a ineffective merely to avoid surplusage. See Conn.
Nat. Bank v. Germain, 503 U.S. 249, 253-54 (1992).

Finally, applying the doctrine of expressio unius est exclusio alterius, the

district court reasoned that Congress’ provision of a private cause of action

10 As the Fifth Circuit decided Herring before October 1, 1981, it is binding
precedent in this Circuit. See Bonner v. City of Prichard, 661 F.2d 1206, 1207
(11th Cir. 1981) (en banc).
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demonstrated that it “intended to bar administrative agencies, like the department,
from enforcement by litigation.” See C.V., 209 F. Supp. 3d at 1285. This Court has
recognized that expressio unius “has its limits and exceptions and cannot apply
when the legislative history and context are contrary to such a reading of the
statute.” See U.S. v. Castro, 837 F.2d 441, 442-43 & n.2 (11th Cir. 1988). As noted
above, the legislative environment surrounding Section 12133 demonstrates that
applying expressio unius to find that the Attorney General is not a person who may
enforce Title 11 would disregard the statute’s history, context, and purpose. As a
result, expressio unius is not useful to interpreting “any person” in Section 12133.

I1.  Under Section 12133, the Attorney General has a cause of action
to enforce Title 11 of the ADA.

The district court inconsistently framed the issue that it raised sua sponte as
(1) whether the Attorney General had “standing” to enforce Title 11, see, e.g., C.V.,
209 F. Supp. 3d at 1282, and (2) whether Section 12133 provided the Attorney
General with a cause of action to enforce Title Il, see, e.g., id. at 1287. However,
the inquiries are distinct: “[S]tanding is a question . . . whether a plaintiff is
sufficiently adversary to a defendant to create an Art. 11l case or controversy, or at
least to overcome prudential limitations on federal-court jurisdiction . . . [whereas]
cause of action is a question whether a particular plaintiff is a member of the class
of litigants that may, as a matter of law, appropriately invoke the power of the

court.” See Davis v. Passman, 442 U.S. 228, 240 n.18 (1979) (emphasis in
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original). The United States has standing under Acrticle 111 of the Constitution to
enforce its laws. See FEC v. Nat’l Conservative Pol. Action Comm., 470 U.S. 480,
485 (1985) (federal agency had standing under Article 111 because its interests were
adverse to the defendants’, the defendants violated federal law, and the
“declaratory relief requested by [the agency] would aid its enforcement efforts
against [the defendants] and others similarly situated”); Sierra Club v. Two Elk
Gener. Partners, Ltd., 646 F.3d 1258, 1277 n.8 (10th Cir. 2011) (recognizing as
“axiomatic” that “[w]hen the federal government or one of its agencies brings suit,
its standing is usually based on its power, defined by Congress, to redress
violations of the laws of the United States™); City of Kansas City v. Yarco Co., Inc.,

625 F.3d 1038, 1040 (8th Cir. 2010) (United States has standing “when its laws are

violated”).11 Therefore, the proper statement of the issue implicated by the district
court’s order is whether Congress provided the Attorney General with a cause of
action to enforce Title Il. As demonstrated below, Congress did so.

When Congress “adopts a new law incorporating sections of a prior law,
Congress normally can be presumed to have had knowledge of the interpretation

given to the incorporated law, at least insofar as it affects the new statute.”

11 See also In re Debs, 158 U.S. 564, 584 (1895) (stating, without referring to
Acrticle 111, that “[t]he obligations which [the United States] is under to promote
the interest of all and to prevent the wrongdoing of one, resulting in injury to
the general welfare, is often of itself sufficient to give it a standing in court”),
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Lorillard v. Pons, 434 U.S. 575, 581 (1978). In Section 12133, Congress expressly
incorporated Section 794a, which, in turn, incorporated Section 2000d-1. See 42
U.S.C. 8 12133 (citing 29 U.S.C. § 794a). Section 2000d-1 provides that the
federal departments and agencies may enforce Title VI by terminating or refusing
to grant federal funding to a recipient or “by any other means authorized by law.”
See 42 U.S.C. § 2000d-1. When Congress enacted the ADA, courts had already
interpreted Sections 794a and 2000d-1 as authorizing the Attorney General to bring
a civil action to enforce the Rehabilitation Act and Title VI. See U.S. v. Baylor
Univ. Med. Ctr., 736 F.2d 1039, 1050 (5th Cir. 1984) (Rehabilitation Act); Nat’l
Black Police Ass’n, Inc. v. Velde, 712 F.2d 569, 575 (D.C. Cir. 1983) (Title VI);

U.S. v. Tatum Indep. Sch. Distr., 306 F. Supp. 285, 288 (E.D. Tex. 1969) (Title

V1).12 By incorporating the “remedies, procedures, and rights set forth in” Section

12 The district court did not reach Florida’s argument that Title VI provides the
Attorney General with a cause of action only to enforce contracts that contain
Title VI’s anti-discrimination requirements and not with a cause of action to
enforce Title VI itself, and thus, Section 12133 does not contain a cause of
action to enforce Title Il itself. See C.V., 209 F. Supp. 3d 1285-86 & n.7.
However, this argument is meritless. First, Florida’s premise is false: Title VI’s
“any other means authorized by law” language gives the Attorney General a
cause of action to enforce the provisions of Title VI, not merely to enforce
contractual obligations. See Tatum, 306 F. Supp. at 288 (“The United States is
authorized to bring this action under Title VI . . . . Apart from specific statutory
authorization, the United States has standing to enforce the terms and
conditions on which its money allotments are made.”); cf. also U.S. v. Miami
Univ., 294 F.3d 797, 808-09 (6th Cir. 2002) (interpreting language in 20 U.S.C.
8 1234c(a) (1994) that authorized the Secretary of Education to “take . . . any
action authorized by law” as giving the Secretary “statutory authority to sue” in
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794a and, by extension, Section 2000d-1, Congress granted the Attorney General a
cause of action to enforce Title 11. See Cannon, 441 U.S. at 702-03 (Title IX of the
CRA provided a private cause of action where the Court had “no doubt that
Congress intended to create Title IX remedies comparable to those available under
Title VI and that it understood Title VI as authorizing an implied private cause of
action for victims of the prohibited discrimination™); Lorillard, 434 U.S. at 580-85
(Age Discrimination in Employment Act (“ADEA”), which incorporated the
“power, remedies, and procedures” of the Fair Labor Standards Act (“FLSA”),
provided trial by jury in private actions for lost wages because “[lJong before

Congress enacted the ADEA, it was well established that there was a right to a jury

trial in private actions pursuant to the FLSA”).13

addition to the Secretary’s authority to enforce *“contractual obligations”).
Second, even if that language does not create a cause of action to enforce Title
VI (which it does), the legislative history cited above shows that Congress
believed that it did when it enacted Title 1I. See Cannon, 441 U.S. at 711
(“[T]he relevant inquiry is not whether Congress correctly perceived the then
state of the law, but rather what its perception of the state of the law was.”
(quoting Brown v. GSA, 425 U.S. 820, 828 (1976))).

13 Relying on four sections of the United States Code, the district court concluded:
“When Congress has authorized litigation by federal agencies against state and
local governments, that authorization has come in clear terms and often with
strict conditions.” See C.V., 209 F. Supp. 3d at 1294-95. This is an
overstatement based on a non-representative sample. Notably, though this case
does not involve an implied cause of action, the Supreme Court has gone so far
as to “impl[y] causes of action in favor of the United States in cases where the
statute creates a duty in favor of the public at large.” See Safe Streets Alliance v.
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CONCLUSION

The district court’s order dismissing the Attorney General’s Title Il claim
should be reversed.
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grams and competitive programs, see section 5 of Pub.
L. 114-85, set out as & note under section 6301 of Title
20, Bducation.

HFFECTIVE DATE OF 2002 AMENDMENT

Amendment by Pub. L. 107-110 effective Jan. 8, 2002,
except with respect to certain noncompetitive pro-
grams and competitive programs, see section 5 of Pub.
L. 107-110, set out as an Bffective Date note undsr sec-
tion 6301 of Title 20, Education.

EXOLUSION FROM COVERAGH

Amendment by Pub. L. 100-269 not to be construed to
extend application of this chapter to ultimate bene-
ficiaries of Federal financial assistance excluded from
coverage before Mar. 22, 1988, see seotion 7 of Pub. L.
100-259, set out as a Construction note under section
1687 of Title 20, Hducation.

ABORTION NEUTRALITY

Amsndment by Pub. L. 100-259 not to be construed to
force aor requirse any individual or hospital or any other
institution, program, or aoctivity receiving Federal
funds to perform or pay for an abortion, see section 8
of Pub. L. 100-259, set out as a nobe under section 1688
of Title 20, Bducation.

CONSTRUCTION OF PROHIBITION AGAINST DISCRIMINATION
UNDER FEDERAL GRANTS

Rights or protections of this section not affected by
any provision of Pub. L. 98457, see section 127 of Pub.
L. 98457, set out as a nobe under section 5101 of Title
42, The Public Health and Welfare,

COORDINATION OF IMPLEMHNTATION AND ENFORCEMENT
OF PROVISIONS

For provisions relating to the coordination of imple-
mentation and enforcement of the provisions of this
section by the Attornmey General, see section 1-201 of
Ex. Ord. No, 123250, Nov, 2, 1880, 45 F.R. 72995, set out as
a note under section 2000d-1 of Title 42, The Public
Health and Welfare,

HEXRCUTIVE ORDER NO. 11914

Ex. Ord. No, 11914, Apr, 28, 1976, 41 F.R. 17871, which
related to nondiscrimination in federally assisted pro-
grams, wag revoked by Hx. Ord. No. 12250, Nov. 2, 1980,
45 F.R. 72995, set out a8 a note under section 200041 of
‘Title 43, The Public Health and Welfare.

§'794a, Remedies and attorney fees

(a)(1) The remedies, procedures, and rights set
forth in section 717 of the Civil Rights Act of
1964 (42 U.S.C. 2000e-16), including the applica-
tion of sectiong 706(f) through 706(k) (42 U.S.C.
2000e-5(f) through (k)) (and the application of
section 706(e)(8) (42 U.S.C. 2000e-56(e)(3)) to claims
of discrimination in compensation), shall be
available, with respect to any complaint under
section 791 of this title, to any employee or ap-
plicant for employment aggrieved by the final
disposition of such complaint, or by the failure
to take final action on such complaint, In fagh-
ioning an equitable or affirmative action rem-
edy under such section, a court may bake imto
account the reasonableness of the cost of any
necesgary work place accommodation, and the
availability of alternatives therefor or other ap-
propriate relief in order to achieve an equitable
and appropriate remedy.

(@) The remedies, procedures, and rights set
forth in title VI of the Civil Rights Act of 1964
(42 U.8.0C. 2000d et seq.) (and in subsection (e)(8)
of section 706 of such Act (42 U.8.C. 20006-5), ap-
plied to claims of discrimination in compensa-
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tion) shall be available to any person aggrieved
by any act or failure to act by any recipient of
Federal assistance or Federal provider of such
assistance under section 794 of this title.

(b) In any action or proceeding to enforce or
charge a violation of a provigion of this sub-
chapter, the court, in its discretion, may allow
the prevailing party, other than the United
States, a reasonable attorney’s fee a8 part of the
costs.

(Pub. L. 93-112, title V, §505, as added Pub. L.
95602, title I, §120(a), Nov. 8, 1978, 92 Stab. 2882;
amended Pub. L. 111-2, §5(c)(l), Jan. 29, 2009, 123
Stat. 6.)

REFERENCHS IN TRXT

The Civil Rights Act of 1964, referred to in subsec.
(a)(2), is Pub, L. 88-3562, July 2, 1964, 78 Stat, 241, Title
VI of the Civil Rights Act of 1964 is classified genersily
to subchapter V (§20004 et seq.) of chapter 21 of Title 42,
The Public Health and Welfare. For complete clasgi-
fication of this Act to the Code, see Short Title note
aet out under section 2000a of Title 42 and Tables.

AMBENDMENTS

2009—Subsee. (a)(1), Pub. L, 111-2, §5(c)(1)(A), inserted
*(and the application of section 706(e)(8) (42 U.S8.C.
20000-5(8)(3)) to claims of discrimination in cormpensa~
tiomn)"* afber (42 U.8.C. 2000e-5(f) through (k))*.

Subsec, (a)(@). Pub. L, 111-2, §5(c)1)(B), inserted ‘(42
U.8.C. 2000d e} seq.) (and in subsection (e)(8) of section
706 of such Act (42 U.S.0. 2000e-8), applied to claims of
discrimination in compensation)’ afber 1964,

EFFRECTIVE DATE OF 2008 AMENDMENT

Amendment by Pub. L, 111-2 effective as if enacted
May 28, 2007, and applicable to certain claims of dis-
crimination in compensation pending on or after that
date, see ssction 6 of Pub, L., 111-2, set out as a note
under section 2000e-5 of Title 42, The Public Health and
Welfare.

§794b. Removal of architectural, transportation,
or communication barriers; technical and fi-
nancial assistance; compensation of experts
or consultants; authorization of appropria-
tions

(a) The Secretary may provide directly or by
contract with State vocational rehabilitation
agencies or experts or consultants or groups
thereof, technical assistance—

(1) tio persons operating community rehabili-
tation programs; and

(2) with the concurrence of the Access Board
established by section 792 of this title, to any
public or nonprofit agency, institution, or or-
ganization;

for the purpose of assisting such persons or enti-
ties in removing architectural, transportation,
or communication barriers. Any concurrence of
the Access Board under paragraph (2) shall re-
flect its considerstion of cost studies carried out
by States.

(b) Any such experts or consultants, while
serving pursuant to such contracts, shall be en~
titled Yo receive compensabion at rates fixed by
the Secretary, but not exceeding the daily
equivalent of the rate of pay for level 4 of the
Senior Executive Service Schedule under sec-
tion 5382 of title 5, including travel time, and
while s0 serving away from their homes or regu-
lar places of business, they may be allowed trav-
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Civil Service Reform Act of 1978, Public Law No. 95-454,
92 Stat, 1111 [see Tables for classification].

SEC. 5. Implemeniation and Agency Responsibilities,

5-501. The Attorney General shall publish in the Fed-
eral Register such rules, regulations, policies, or guid-
ance, as the Attorney General deems appropriate, to be
followed by all executive departments and agencies.
The Attorney General shall address:

a. which programs and activities fall within the
scope of education and training programs and activi-
{ieg covered by this order, under subsection 2-202, or
excluded from coverage, undexr section 8 of this order;

b. examgles of diseriminatory conduct;

c. applicable legal principles;

d. enforcement procedures with respect to com-
plaints against employees;

e, remedies;

f. requirements for agency annual and tri-annual
reports as set forth in section 8 of this order; and

g. such other matters as deermed appropriate,

5-602. Within 90 days of the publication of final rules,
regulations, policies, or guldance by the Attorney Gen-
eral, each executive department and agency shall es-
tablish a procedurs to receive and address complaints
regarding its Federally conducted education and train-
ing programs and activities. Hach executive depart-
ment and agency shall take all necessary steps to effec-
tuate any subsequent rules, regulations, policies, or
guidance issued by the Attorney General within 80 days
of issuance,

5-508. The head of each executive dspartment and
agency shall be responsible for ensuring compliance
within this order.

5-504. Hach executive department and agency shall
cooperate with the Attorney General and provide such
information and assistance as the Attorney General
may require in the performance of the Attorney Gen-
eral’s functions under this order.

5-605. Upon request and to the extent practicable, the
Attorney General shall provide technical advice and as-
sistance to executive departments and agencies to as-
sist in full compliance with this order,

Sue. 6. Reporting Requirements.

6-601. Consistent with the regulations, rules, policies,
or guidance issued by the Attorney General, each exec-
utive department and agency shall submit to the Attor-
ney General a report that summarizes the number and
nature of complaints filed with the agency and the dis-
position of such complaints. For the first 3 years after
the date of this order, such reports shall be submitted
annually within 80 days of the end of the preceding
year's activities. Subsequent reports shall be submitted
every 8 years and within 90 days of the end of each 8-
year period.

SHO, 7. General Provisions.

7-701, Nothing in this order shall limit the authority
of the Attorney General to provide for the coordinated
enforcement of nondiscrimination requirements in Fed-
eral assistance programs under Executive Order 12250
[42 U.8.0. 2000d-1 note].

SEo. 8. Judicial Review.

8-801. This order is not intended, and should not be
construed, to create any right or benefit, substantive
or procedural, enforceable at law by a party against the
United States, its agencies, its officers, or its employ-
ees. This order ig not intended, however, to preclude ju-
dicial review of final decisions in accordance with the
Administrative Procedure Act, 5 U.8.C. 701, ef seq.

WILLTAM J. CLINTON,

§2000d-1. Federal authority and financial assist-
ance to programs or activities by way of
grant, loan, or contract other than coniract
of insurance or guaranty; rules and regula-
tions; approval by President; compliance
with requirements; reports to Congressional
committees; effective date of administrative
action

Each Federal department and agency which is
empowered to extend Federal financial assist-
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ance to any program or activity, by way of
grant, loan, or contract other than a contract of
insurance or guaranty, is authorized and di-
rected to effsctuate the provisions of section
20004 of this title with respect to such program
or activity by issuing rules, regulations, or or-
ders of general applicability which shall be con-
sistent with achievement of the objectives of the
statute authorizing the financial assistance in
connection with which the action is taken. No
such rule, regulation, or order shall become ef-
fective unless and until approved by the Presi-
dent. Compliance with any requirement adopbed
pursuant to this section may be effected (1) by
the termination of or refusal to grant or to con-
tinue assistance under such program or activity
to any recipient as to whom there has been an
express finding on the record, after opportunity
for hearing, of a failure to comply with such re-
guirement, but such termination or refusal shall
be limited to the particular political entity, or
part thereof, or other recipient as to whom such
a finding has been made and, ghall be limited in
its effect to the particular program, or part
thereof, in which such noncompliance has been
so found, or (2) by any other means authorized
by law: Provided, however, That no such action
shall be taken until the department or agency
concerned has advised the appropriate person or
persons of the failure fto comply with the re-
quirement and has determined that compliance
cannot be secured by voluntary means. In the
case of any action terminating, or refusing to
grant or continue, assistance because of failure
to comply with a requirement imposed pursuant
to this section, the head of the Federal depart-
ment or agency shall file with the committees of
the House and Senabe having legislative juris-
diction over the program or activity involved a
full written report of the circumstances and the
grounds for such action. No such action shall be-
come effective until thirty days have elapsed
after the filing of such report.

(Pub. L. 88-3b2, title VI, §602, July 2, 1964, 78
Stat. 262.)

DELBGATION OF FUNCTIONS

Function of the President relating fto approval of
rules, regulations, and orders of general applicability
under this section, delegated to the Attorney General,
see secbion 1-101 of Hix. Ord. No. 12260, Nov. 2, 1980, 45
T.R. 72995, get cut below.

HQUAT, OPPORTUNITY IN FEDERAL EMPLOYMENT

Nondiscrimination in government employment and in
employment by governmment contractors and sub-
contractors, see Ex. Ord. No, 112486, off. Sept. 24, 1965, 30
F.R. 12319, and Bx, Ord. No. 11478, eff. Aug. 8, 1969, 34
F.R. 12985, set out as notes under section 2000e of this
title,

ExXmoUTIVE ORDER NO. 11247

Ex. Ord. No. 11247, eff. Sept. 24, 1965, 30 F.R. 12327,
which related to enforcement of coordination of non-
disorimination in federally assisted programs, was su-
perseded by Ex. Ord. No, 11764, eff. Jan. 21, 1974, 39 F.R.
2575, formerly set out below.

HEXWOUTIVE ORDER NO. 11764

Ex. Ord, No, 11764, Jan. 21, 1974, 39 F.R. 2575, which re-
lated to coordination of enforcement of provisions of
this subchapter, was revoked by section 1-501 of Hx,
Ord. No, 12250, Nov, 2, 1980, 46 FLR. 72996, set out below.
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EX. ORD. No, 12250, LEADRREHIP AND COORDINATION OF
IMPLEMENTATION AND ENFORCEMENT OF NON-
DISCRIMINATION LAWS

HEx, Ord. No. 12250, Nov. 2, 1980, 45 F.R. 72995, provided:

By the authority vested in me as President by the
Constitution and statutes of the United States of
America, including section 602 of the Civil Rights Act
of 1964 (42 U.S.C. 20004-1), Section 902 of the BEducation
Amendments of 1972 (20 U.8.C. 1682), and Section 301 of
Title 38 of the United States Code, and in order to pro-
vide, under the leadership of the Attorney General, for
the consistent and effective implementation of various
laws prohibiting discriminatory practices in Federal
programs and programs receiving Federal financial as-
sistance, it ig hereby ordered as follows:

11, DELEGATION OF FUNCGTION

1-101. The function vested in the President by Section
602 of the Civil Rights Act of 1964 (42 U.S.C. 20004-1), re-
Iabing to the approval of rules, regulations, and orders
of general applicability, is hereby delegated to the Af-
torney General. .

1~102. The function vested in the President by Section
902 of the Education Amendments of 1972 (20 U.8.0.
1682), relating to the approval of rules, regulations, and
orders of general applicability, is hersby delegated fo
the Attorney General.

1-2. COORDINATION OF NONDIBORIMINATION PROVIBIONS

1-201, The Attorney General shall coordinate the im-
plementation and enforcement by Hxecutive agencies
of various nondiscrimination provisions of the follow-
ing laws:

(a) Title VI of the Civil Rights Act of 1964 (42 U.S.C.
20004 ef seq.),

(b) Title IX of the Education Amendments of 1972 (20
U.S.C, 1681 et seq.).

(c) Section 504 of the Rehabilitation Act of 1973, as
amended (28 U.8.C. 794).

(d) Any other provision of Federal statutory law
which provides, in whole or in part, that no person in
the United States shall, on the ground of race, color,
naticnsal origin, handicap, religion, or sex, be excluded
from participation in, be denied the benefits of, or be
subject to discrimination under any program or activ-
ity receiving Federal financial assistance.

1-202, In furtherance of the Attorney General’s re-
sponsibility for the coordination of the implementation
and enforcement of the nondiscrimination provisions of
laws coversad by this Order, the Attorney General shall
review the existing and proposed rules, regulations, and
orders of general applicability of the Executive agen-
cies in order to identify those which are inadegquate,
unclear or unnecessarily inconsistent,

1-203, The Attorney Gensral shall develop standards
and procedures for taking enforcement actions and for
conducting investigations and compliance reviews.

1-204. The Atftorney General shall issue guidelines for
establishing reascnable time limits on efforts to secure
voluntary compliance, on the initiation of sanctions,
and for referral to the Department of Justice for en-
forcement where there is noncompliance.

1-205, The Attorney General shall sstablish and im-
plement a schedule for the review of the agencies’ regu-
lations which implement the various nondiscrimina-
tion laws covered by this Order.

1-206. The Attorney General shall establish gnidelines
and standards for the development of congsistent and ef-
fective recordkeeping and reporting requirements by
Hxecutive agencies; for the sharing and exchange by
agencies of compliance records, findings, and support-
ing documentation; for the development of comprehen-
sive employee training programs; for the development
of effective informsation programs; and for the develop-
ment of cooperative programs with State and local
agencies, including sharing of information, deferring of
enforcement activities, and providing technical assist-
ance,

1-207. The Attorney General shall initiate cooperative
programs between and among agencies, including the
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development of sarnple memoranda of understanding,
designed to improve the coordination of the laws cov-
ered by this Order.

1-3. IMPLEMENTATION BY THE ATTORNEY GENERAL

1-801. In consultation with the affected agencies, the
Attorney General shall promptly prepare a plan for the
implementation of this Order. This plan ghall be sub-
mitted to the Director of the Office of Management and
Budget.,

1-802. The Attorney General shall periodically evalu-
atie the implementation of the nondiscrimination provi-
sions of the laws covered by this Order, and advise the
heads of the agencies concerned on the results of such
evaluations as to recommendations for needed improve-
ment in implementation or enforcement.

1-303, The Attorney General shall carry out his fune-
tions under this Order, including the issuance of such
regulations as he deems necessary, in consultation with
affected agencies,

1-304. The Attorney General shall annually report to
the President through the Director of the Office of
Management; and Budget on the progress in achisving
the purposes of this Order. This report shall include
any recormmendations for changes in the implementa-
tion or enforcement of the nondiserimination provi-
siong of the laws covered by this Order,

1-305. The Attorney General shall chair the Inter-
agency Coordinating Council established by Section 507
of the Rehabilitation Act of 1978, as amended (29 U.8.C.
194¢).

14, AGENOY IMPLEMENTATION

1-401. Hach Executive agency shall cooperate with the
Attorney (Genersl in the performance of the Attorney
General’s functions under this Order and sghall, unless
prohibited by law, furnish such reports and information
as the Attorney General may request.

1-402, Hach Exsecutive agency respounsible for imple-
menting a nondiserimination provision of a law covered
by this Order shall issue appropriate implementing di-
rectives (whether in the naturs of regulations or policy
guidance). To the extent permitted by law, they shall
be consistent with the requirements prescribed by the
Attorney General pursuant to this Order and shall be
subject to the approval of the Attorney General, who
may require that some or all of them be submitted for
approval before taking effect.

1-403. Within 60 deys after a dabe set by the Attorney
General, Bxecutive agencies ghall submit to the Attor-
ney General their plans for implementing their respon-
sibilities under this Order,

1-5. GENERAY, PROVISIONS

1-501, Hixecutive Order No. 11764 is revoked. The
present regulations of the Atborney General relating to
the coordination of enforcement of Title VI of the Civil
Rights Act of 1964 [this subchapter] shall continue in
effeet until revoked or modified (28 CFR 42,401 to
42.415).

1-502. Executive Order No. 11914 is revoked. The
present regulations of the Secretary of Health and
Human Services relating to the coordination of the im-
plementation of Section 504 of the Rehabilitation Act
of 1973, as amended [29 U.8.C. 794], shall be deemed to
have been issued by the Attorney General pursuant to
this Order and shall continue in effect until revoked or
modified by the Atborney General.

1-503, Nothing in this Order shall vest the Attorney
General with the authority to coordinate the imple-
mentation and enforcement by Executive agencies of
statutory provisions relating to egual employment.

1-504. Existing agency regulations implementing the
noundiscrimination provisions of laws covered by this
Order shall continue in effect until revoked or modi-
fied.

JIvMY CARTHR,
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EX. ORD. No, 13166, IMPROVING ACCESS TO SERVICES FOR
PBREONS WITH LiVMITED ENGLISH PROFICIENCY

Ex, Ord. No, 13166, Aug. 11, 2000, 65 ¥.R. 50121, pro-
vided:

By the authority vested in me as President by the
Constitution and the laws of the United States of
America, and to improve access tic federally conducted
and federally assisted programs and activities for per-
sons who, as a result of national origin, are limited in
their English proficiency (LEP), it is hereby ordered as
follows:

SESTION 1. Goals.

The Federal Government provides and funds an array
of services that can be made accessible to otherwise eli-
gible persons who are not proficient in the English lan-
guage. The Federal Government is committed to im-
proving the accessibility of these services to eligible
LEP persons, a goal that reinforces its equally impor-
tant commitment to promoting programs and activi-
ties designed to help individuals learn Bngligh. To this
end, each Federal agency shall examine the services it
provides and develop and implement a system by which
LEP persons can meaningfully access those services
consistent with, and without unduly burdening, the
fundamental mission of the agency. Bach Federal agen-
cy shall also work to ensure that recipients of Federal
financial assistance (recipients) provide meaningful ac-
cess to their LEP applicants and beneficiaries. To as-
sist; the agencies with this endeavor, the Departiment of
Justice has today issued a general guidance document
(LEP Guidance), which sets forth the compliance stand-
ards that recipients must follow to ensure that the pro-
grams and activities they normally provide in English
are accessible to LEP persons and thus do not discrimi-
nate on the basis of national origin in violation of title
VI of the Civil Rights Act of 1964 [42 U.S.C. 20004 et
seq.], as amended, and its implementing regulations. As
described in the LEP Guidance, recipients must take
reasonable steps to ensure meaningful access to their
programs and activities by LEP persons.

SEC. 2. Federally Conducted Programs and Activities.

Hach Federal agency ghall prepare a plan to improve
access to its federally conducted programs and activi-
ties by eligible LEP persons. Bach plan shall be conslst-
ent with the standards set forth in the LEP Guidance,
and shall include the steps the agency will taks to en-
sure that eligible LEP persons can meaningfully access
the agency’s programs and acbivities, Agencies shall
develop and begin to implement these plans within 120
days of the date of this order, and shall send copies of
their plans to the Department of Justice, which shall
serve as the central repository of the agencies’ plans.

S0, 8. Federally Assisted Programs and Activities.

Each agency providing Federal financial assistance
shall draft title VI guidance specifically tailored to its
recipients that is consistent with the LEP Guidance is-
sued by the Department of Justice. This agency-spe-
cific guidance shall detail how the general standards
established in the LEP Guidance will be applied to the
agency’s recipients. The agency-specific guidance shall
take into account the types of services provided by the
recipients, the individuals served by the recipients, and
other factors sebt out in the LEP Guidance, Agencies
that already have developed titls VI guidance that the
Department of Justice defermines is consistent with
the LEP Guidance shall examine their existing guid-
ance, as well as thelr programs and activities, to deter-
mine if additional guidance is mnecessary to comply
with this order. The Department of Justice ghall con-
sult with the agencies in creating their guidance and,
within 120 days of the date of this order, each agency
shall submit its specific guidance to the Department of
Justice for review and approval. Following approval by
the Department of Justice, each agency shall publish
ite guidance document in the Federal Register for pub-
lic comment,

SHO. 4. Consultations.

In carrying out this order, agencies shall ensurs that
stakeholders, such ag LEP persons and their represent-
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ative organizations, recipients, and other appropriate
individuals or entities, have an adequate opportunity
to provide input. Agenciss will svaluate the particular
needs of the LEP persons they and their recipients
serve and the burdens of compliance on the agency and
its recipients. This input from stakeholders will assist
the agencies in developing an approach to ensuring
meaningful access by LEP persons that is.practical and
effective, fiscally responsible, respounsive to the par-
ticular circumstances of each agency, and can be read-
ily implemented.

8R0. B. Judicial Review.

This order is intended only to improve the internal
management of the sxecutive branch and does not cre-
ate any right or benefit, substantive or procedural, en-
forceable at law or equity by a party against the
United States, its agencies, its officers or employees, or
any person,

WILLIAM J, CLINTON.

§2000d-2. Judicial review; administrative proce-
dure provisions

Any department or agency action taken pursu-
ant to section 2000d—1 of this title shall be sub-
ject to such judicial review as may otherwise be
provided by law for similar action taken by such
department or agency on other grounds. In the
case of action, not otherwise subject to judicial
review, terminating or refusing to grant or to
continue financial agsistance upon a finding of
failure to comply with any requirement imposed
pursuant to section 200031 of thig title, any per-
son aggrieved (including any State or political
subdivision thereof and any agency of either)
may obtain judicial review of such action in ac-
cordance with chapter 7 of title 5, and such ac-
tion shall not be deemed committed to un-
reviewable agency discretion within the mean-
ing of that chapter.

(Pub. .. 88-852, title VI, §608, July 2, 1964, 78
Stat. 253.)
CODIFICATION
“Chapter 7 of title 5* and “that chapber” substituted
in text for “‘section 10 of the Administrative Procedure
Act® and “that section’, respectively, on authority of
Pub. L. 89-554, §7(b), Sept. 6, 1966, 80 Stat. 631, the first
section of which enacted Title 5, Governmsnt Organiza-
tion and Employees. Prior to the enactment of Title b,
section 10 of the Administrative Procedure Act was
classified to section 1009 of Title B,

§2000d-3. Construction of provisions not to au-
thorize administrative action with respect to
employment practices except where primary
objective of Federal financial assistance is to
provide employment

Nothing contained in this subchapter shall be
congtrued to authorize action under this sub-
chapter by any department or agency with re-
spect to any employment practice of any em-
ployer, employment agency, or labor organiza-
tion except where a primary objective of the
Federal financial assistance is to provide em-
ployment.

(Pub. L. 88-352, title VI, §604, July 2, 1964, 78
Stat. 263.)

§2000d—4. Federal authority and financial assist-
ance 10 programs or activities by way of con-
tract of insurance or guaranty

Nothing in this subchapter shall add to or de-
tract from any existing authority with respect
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(Pub. L. 99-5606, title X, §1003, Oct. 21, 1986, 100
Stat. 1845.)

REFERENCES IV TEXT

The Education Amendments of 1972, referred to in
subsec. (a)1), is Pub. L. 92-318, June 23, 1972, 86 Stat.
235, as amended. Title IX of the Ach, known as the
Patsy Takemoto Mink Equal Opportunity in BEducation
Act, is classified principally to chapter 38 (§1681 ot seq.)
of Title 20, Hducation. For complete classification of
title IX to the Code, see Short Title note set out under
section 1681 of Title 20 and Tables.

The Age Discrimination Act of 1975, referred to in
subsec. (a)(1), is title IIT of Pub. L. 94-185, Nov. 28, 1975,
83 Stat, 728, as amended, which is classified generally
to chapter 76 (§6101 et seq.) of this title. For complete
classification of this Act to the Code, ses Short Title
note set out under section 6101 of this title and Tables.

The Civil Rights Act of 1964, referred to in subsec.
(a)(1), is Pub. L. 88-852, July 2, 1964, 78 Stat, 241, as
amended. Title VI of the Civil Rights Act of 1964 is clas-
sified generally to this subchapter (§2000d et seq.). For
complete classification of this Act to the Code, see
Short Title note set out under section 2000z of this title
and Tables,

CODIFICATION
Section was enacted as part of the Rehabilitation Act

Amendments of 1986, and not as part of the Civil Rights
Act of 1964, title VI of which comprises this subchapter.

SUBCHAPTER VI—EQUAL EMPLOYMENT
OPPORTUNITIES

§ 2000e. Definitions

For the purposes of this subchapter—

(a) The term ‘“person’ includes one or more
individuals, governments, governmental agen-
cies, political subdivisions, labor uniong, part-
nerships, associations, corporations, legal rep-
regentatives, mutual companies, joint-stock
companies, trusts, unincorporated organiza-
tions, trustees, trustees in cases under title 11,
or receivers,

(b) The term “employer’” means a pergon en-
gaged in an industry affecting commerce who
has fifteen or more employess for each work-
ing day in each of twenty or more calendar
weeks in the current or preceding calendar
year, and any agent of such a person, but such
term does not include (1) the United States, a
corporation wholly owned by the Government
of the United States, an Indian tribe, or any
department or agency of the District of Co-
Iumbia subject by statute to procedurses of the
competitive service (ag defined in section 2102
of title 5), or (2) a bona fide private member-
ship club (other than a labor organization)
which is exempt from taxation under section
501(c) of title 28, except that during the first
year after March 24, 1972, persons having fewer
than twenty-five employees (and their agents)
shall not be considered employers.

(c) The term ‘‘employment agency” means
any person regularly undertaking with or
without compensation to procure employees
for an employer or to procure for employees
opportunities to work for an employer and in-
cludes an agent of such a person.

(d) The term “labor organization’ means a
labor organization engaged in an industry af-
fecting commerce, and any agent of such an
organizabion, and includes any organization of
any kind, any agency, or employee representa-

tion committee, group, asscciation, or plan so
engaged in which employees participate and
which exists for the purpose, in whole or in
part, of dealing with employers concerning
grievances, labor disputes, wages, rates of pay,
hourg, or other terms or conditions of employ-
ment, and any conference, general committee,
joint or system board, or joint council go en-
gaged which is subordinate to a national or
international labor organization.

(e) A labor organization shall be deemed to
be engaged in an industry affecting commerce
if (1) it maintaing or operates a hiring hall or
hiring office which procures employees for an
employer or procures for employees opportuni-
ties to work for an employer, or {2) the num-
ber of its members (or, where it is a labor or-
ganization composed of other labor organiza-
tions or their representatives, if the aggregate
number of the members of such other labor or-
ganization) is (A) twenty-five or more during
the first year affer March 24, 1972, or (B) fif-
teen or more thereafter, and such labor orga-
nization—

(1) is the certified representative of em-
ployees under the provisions of the National
Labor Relations Act, as amended [28 U.8.C.
151 et seqg.], or the Railway Labor Ach, as
amended [45 U.8.C. 151 et seq.];

(2) although not certified, is a national or
international labor organization or a local
labor organization recognized or acting as
the representative of employees of an em-
ployer or employers engaged in an industry
affecting commerce; or

(8) has chartered a local lahor organization
or subsidiary body which is representing or
actively seeking to represent employees of
employers within the meaning of paragraph
(L)Y or (2y; or

(4) has been chartered by a labor organiza-
tion representing or actively seeking to rep-
resent employees within the meaning of
paragraph (1) or (2) as the local or subordi-
nate body through which such employees
may enjoy membership or become affiliated
with such labor organization; or

(6) iz a conference, general committee,
joint or system board, or joint council subor-
dinate to a national or international labor
organization, which includes a labor organi-
zabion engaged in an industry affecting com-
merce within the meaning of any of the pre-
ceding paragraphs of this subsection.

(f) The term ‘“‘employee’ means an individ-
ual employed by an employer, except that the
term “‘emiployee’’ shall not include any person
elected to public office in any State or politi-
cal subdivision of any State by the gqualified
voters thereof, or any person chosen by such
officer to be on such officer's personal staff, or
an appointee on the policy making level or an
immediate adviser with respect to the exercise
of the constitutional or legal powers of the of-
fice. The exemption set forth in the preceding
sentence shall not include employees subject
to the civil service laws of a State govern-
ment, governmental agency or political sub-
division. With respect to employment in a for-
eign country, such term includes an individual
who is a citizen of the United States.
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(g) The term “commerce’ means trade, traf-
fic, commerce, transportation, transmission,
or communication among the several States;
or between a State and any place outsidse
thereof; or within the District of Columbia, or
a possession of the United States; or between
points in the same State but through a point
outside thereof.

(4) The term *‘industry affecting commerce’?
means any activity, business, or industry in
commerce or in which a labor dispute would
hinder or obstruct commercs or the free flow
of commerce and includes any activity or in-
dustry ‘“‘affecting commerce’” within the
meaning of the Labor-Management Reporting
and Disclosure Act of 1959 [29 U.S.0., 401 ot
seq.], and further includes any governmental
industry, business, or activity.

(i) The term “State’ includes a State of the
United States, the District of Columbia, Puer-
to Rico, the Virgin Iglands, American Samoa,
Guam, Wake Igland, the Canal Zone, and Outer
Continental Shelf lands defined in the Outer
Continental Shelf Lands Act [43 U.S.C. 1331 et
seq.].

(1) The term ‘“religion” includes all aspects
of religious observance and practice, as well as
belief, unless an employer demonstrates that
he is unable to reasonably accommodate to an
employee's or progpective employee’s religious
observance or practice without undue hardship
on the conduct of the employer’s buginess.

(k) The terms “because of sex” or ‘“‘on the
basis of sex’ include, but are not Iimited to,
because of or on the basis of pregnancy, child~
birth, or related medical conditions; and
women affected by pregnancy, childbirth, or
related medical conditions shall be treated the
same for all employment-related purposes, in-
cluding receipt of benefits under fringe benefit
programs, as other persons not so affected but
similar in their ability or inability to work,
and nothing in gection 2000e—2(h) of this title
shall be interpreted to permit otherwise. This
subsection shall not require an employer to
pay for health insurance benefits for abortion,
except where the life of the mother would be
endangered If the fetus were carried to term,
or except where medical complications have
arisen from an abortion: Provided, That noth~
ing herein shall preclude an employer from
providing abortion benefits or otherwise affect
bargaining agreements in regard to abortion.

(1) 'The term “complaining party*’ means the
Commission, the Attorney General, or a per-
son who may bring an action or proceeding
under this subchapter.

(m) The term ‘‘demonstrates’ means meets
the burdens of production and persuagion.

(n) The term “respondent’”’ means an em-
ployer, employment agency, labor organiza-
tion, joint labor-management committee con-
trolling apprenticeship or other training or re-
training program, including an on-the-job
training program, or Federal entity subject to
section 2000e-16 of this title.

(Pub. L. 88-852, title VII, §701, July 2, 1964, 78
Stab. 263; Pub. L. 89-554, §8(a), Sept. 6, 1966, 80
Stat. 662; Pub. L. 92-261, §2, Mar, 24, 1972, 86
Stat. 108; Pub, L, 95-555, §1, Oct. 31, 1978, 92 Stat.
2078; Pub. L. 95-598, title III, §330, Nov. §, 1978, 92
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Stat. 2679; Pub. L. 99-514, §2, Oct. 22, 1986, 100
Stat. 20956; Pub. L. 102-166, title I, §§104, 109(a),
Nov, 21, 1991, 105 Stat. 1074, 1077.)

REFERENCES IN TEXT

The National Labor Relations Act, as amended, re-
ferred to in subsec, (e)(1), is act July &, 1835, ch. 373, 49
Stat. 449, which is classified generally to subchapter 1T
(§151 et seq.) of chapter 7 of Title 29, Labor. For com-
plete classification of this Act to the Code, see section
187 of Title 29 and Tables,

The Railway Labor Act, referred to in subsec. (e)(d),
is act May 20, 1926, ch. 847, 44 Stat. 577, which is classi-
fied principally to chapter 8 (§151 et seq.) of Title 45,
Railroads. For complete clagsification of this Act to
the Code, see section 161 of Title 46 and Tables.

The Labor-Management Reporting and Disclosure
Agt of 1859, referred to in subsec. (b), is Pub. L. 86-257,
Sept. 14, 19859, 73 Stat. 519, which is classified prin-
cipally to chapter 11 (§401 et seq.) of Title 28, L.abor.
For complete clapsification of this Act to the Code, see
Short Title note set out under section 401 of Title 29
and Tables.

For definition of Canal Zone, referred to in subsec.
(1), see section 3602(b) of Title 22, Foreign Relations and
Intercourse.

The Ouber Continental Shelf Lands Aot, referred to in
subsec. (1), is act Aug. 7, 1958, ch. 345, 87 Stat. 462, which
is classified generally to subchapter IIT (§1381 et seq.) of
chapter 29 of Title 43, Public Lands. For complete clas-
sification of this Act to the Code, see Short Title note
set oub under section 1801 of Title 48 and Tahbles.

AMENDMENTS

1991—Subseec, (f). Pub. L. 102-166, §109(a), insferted at
end “With respect to employment in a foreign country,
such term includes an individual who is a citizen of the
United States.”

Subsecs. (7) to (n)., Pub. L. 102-166, § 104, added subsecs,
1) to ().

1986—Subsec. (b). Pub. L. 99-514 substituted “Internal
Revenue Code of 1986 for “Internal Revenue Cods of
1954*, which for purposes of codification was translated
as ““bitle 26" thus requiring no change in text.

1978—Subsec. (a). Pub. L. 95-598 substituted “trustees
in cases under title 11" for “‘trustees in bankruptoy’.

Subsec, (k). Pub, L. 96-565 added subsec. (k).

1972—Subsec. (a). Pub. 1. 92-281, §2(1), included within
‘‘person’’ governments, governmental agencies, and po-
litical subdivisions.

Subsec, (b). Pub. L, 92-261, §2(2), substituted “fifteen
or more employees” for “twenty-five ar more employ-
ees’’, extended coverage to include State and local gov-
ernments, excepted from coverage any department or
agency of the District of Columbia subject by statute
to procedures of the competitive service, as defined in
section 2102 of title 5, and substituted provisions under
which persons having fewer than twenty-five smployees
during the first year afbter March 24, 1972, were nob to
be considered employers, for provisions under which
persons having fewer than a specified number of em-
ployees during the first yoar after the effsctive date of
this section, and the second and third years after such
date were not $o be considersd employers.

Subsee. (¢). Pub. L. 92-261, §2(3), struck out from term
“employment agency® exemption from coverage for
agencies of the United States, States or political sub-
divisions of States, other than the United States Bm-
ployment Service and the system of State and local
employment services receiving Federal assistance.

Subsec. (e). Pub, L. 92-261, §2(4), substituted provi-
sions which set forth the number of members for a
labor organization to be deemsd to be engaged ix an in-
dustry affecting commerce as twenty-five or more dur-
ing the first year after March 24, 1972, and fifteen or
more thereafter, for provisions which set forth the
number of members for a labor organization to be
deemed to be engaged in an industry affecting com-
merce as one hundred or more during the first year
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after the effsctive date of this section, seventy-five or
more during the second year after such date, fifty or
more during the third year after such date, and twenty-
five or more thereafter. '

Subsee. (£). Pub. L. 92-261, §2(5), inserted provisions
enumerating persons excepted from term “employee”.

Subsec. (h). Pub. L. 82-261, §2(6), inserted *, and fur-
ther includes any governmental industry, business, or
activity” after “Labor-Management Reporting and Dis-
closure Act of 1959,

Subsec. (). Pub. L. 92-281, §2(7), added subsec, (j).

1966—Subsec. (b). Pub. L. 83584 struck out proviso
which stated that it shall be the policy of the United
States to insure sgual employment opportunities for
Fedoral employses without diserimination because of
race, color, religion, sex, or national origin and di-
rected the President to utilize his existing authority to
effectuate this policy.

EFFRECTIVE DATH OF 1991 AMENDMENT

Amendment by section 104 of Pub. L. 102166 sffective
Nov. 21, 1991, except as otherwise provided, see section
402 of Pub. L. 102-166, set out asg a note under section
1981 of this title.

Pub. L. 102-166, title I, §109(c) Nov. 21, 1991, 105 Stat.
1078, provided that: ‘“The amendments made by this
soction [amending this seotion and sections 2000e-1,
12111, and 12112 of this title] shall not apply with re-
spect to conduct occurring before the date of the enaot-
ment of this Act [Nov, 21, 19811.”

EFFRECTIVE DATE OF 1978 AMENDMENT

Amendment by Pudb. L. 95-588 effective Oct. 1, 1979,
see section 402(z) of Pub. L. 95-598, set out as Bffective
Datie note preceding section 101 of Title 11, Bankrupbey.

EFFECTIVE DATE OF 1978 AMENDMENT; EXCEPTIONS TO
APPLICATION

Pub. L. 95-555, §2, Oct. 31, 1978, 92 Stat. 2076, provided
that:

“(a) Bxcept as provided in subsection (b), the amend-
ment made by this Act [amending this section] shall be
effective on the date of enactment [Oct. 81, 1978].

“(b) The provisions of the smendment made by the
first section of this Act [amending this section] shall
not apply to any fringe benefit program or fund, or in-
surance program which is in effect on the date of enact-
ment of this Aet [Oct. 31, 1978] until 180 days after en-
actment of this Act.”

HFFHECTIVE DATH

Pub. L. 88-362, title VII, §716(a), (b), July 2, 1964, 78
Stat. 268, provided that:

“(a) This title [enacting this section and sections
2000e~1, 2000e-4, 200007 to 2000e-15 of this title, and
amending sections 2204 and 2206(a)(46) of former Title 5,
Exscutive Departments and Government Officers and
HEmployees] shall become effective one year after the
date of its enactment [July 2, 1964].

“(b) Notwithstanding subsection (a), sections of this
title other than sections 703, 704, 706, and 707 [sections
2000e-2, 2000e-3, 2000e-5, and 2000e-6 of this title] shall
becoms effective immediately [July 2, 1964].”

GLASS CRILING

Pub., L. 102-166, title II, Nov. 21, 1991, 105 Stat.
10811087, entitled the *‘Glase Ceiling Act of 1991", es-
tablished a Glass Ceiling Commission which was to sub-
mit to Congress, no later than 16 months after Nov. 21,
1981, study and recommendations concerning eliminat-
ing artificial barriers to advancement of women and
minorities in the workplace and increasing opportuni-
ties and developmental experiences of women and mi-
norities to foster advancement to management and de-
cislonmaking positions in businesses, authorized cre-
ation of a National Award for Diversity and Excellence
in American Bxecutive Management which was fo be
awarded annually by the Commission to a qualified
business concern which promoted more diverse skilled
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work force at management and decisionmaking levels
in business, and further provided for composition of
Commission, powers, steff and consultants, confiden-
tiality of information, appropriations, and termination
of Commission and authority to make awards 4 years
after Nov. 21, 1981,

READJUSTMENT OF BENEFITS

Pub. L. 96-585, §3, Oct. 31, 1978, 92 Stat. 2076, provided
that: “Until the expivation of a period of one year from
the date of enactment of this Act [Oct. 81, 1978] or, if
there is an applicable collechbive-bargaining agreement
in effect on the date of emactment of this Act, until the

“ermination of that agreement, no person who, on the

date of enactment of this Act is providing either by di-
rect payment or by making coniributions to a fringe
benefit fund or insurance program, benefits in violation
with this Act [amending this section and enacting pro-
visions set out above] shall, in order to come into com-
pliance with this Act, reduce the benefits or the com-
pensation provided any employee on the date of enact-
ment of this Act, either directly or by failing to pro-
vide sufficient contributions to a fringe benefit fund or
insurance program: Provided, That where the costs of
such benefits on the dats of enactment of this Act are
apportioned between employers and employees, the
payments or contributions required to comply with
this Act may be mads by employers and employees in
the same proportion: 4And provided further, That nothing
in this section shall prevent the readjustment of bene-
fits or compensation for reasons unrelated to compli-
ance with this Act.””

EXECUTIVE ORDER NO. 11126

Hx. Ord. No. 11126, Nov. 1, 1863, 28 F.R. 11717, as
amended by Ex. Ord. No, 11221, May 6, 1965, 30 F.R. 6427;
Ex. Ord. No. 12007, Aug. 22, 1877, 42 F.R. 42839, which re-
lated to the Interdepartmental Committee on the
Status of Women and the Citizens® Advisory Couneil on
the Status of Women, was revoked by Ex. Ord. No.
12050, Apr. 4, 1978, 43 F.R.. 14481, formerly set out below.

EX. ORD. No, 11246, HiQUAT: OPPORTUNITY IN FEDERAL
EMPLOYMENT

HEx., Ord. No. 11246, Sept. 24, 1865, 30 F.R. 12319, ag
amended by Ex. Ord. No, 11875, Oct. 18, 1967, 32 F.R.
14303; Wz, Ord, No, 11478, Aug. 8, 1969, 34 F.R. 12085; Bx,
Ord. No, 12086, Oot. 5, 1978, 43 F.R. 465601; Ex, Ord. No.
13279, §4, Dec. 12, 2002, 67 F.R. 77143; Hx, Ord. No. 13665,
§2, Apr. 8, 2014, 78 F.R. 20749; Ex. Ord. No. 13672, §2, July
21, 2014, 79 F.R. 42971, provided:

Under and by virfue of the authority vested in me as
President of the United States by the Constitution and
statutes of the United States, it is ordered as follows:

PART I—NONDISORIMINATION IN GOVERNMENT
EMPLOYMENT

[Superseded. Ex. Ord, No, 11478, eff. Aug. 8, 1969, 84
F.R. 12986.]

PART II—NONDISORIMINATION IN BMPLOYMENT BY
GOVERNMENT CONTRAOTORA AND SUBCONTRACTORS

SUBPART A—DUTIES OF THH SECRETARY OF LABOR

SEG. 201. The Secretary of Labor shall be responsible
for the administration and enforcement of Parts IT and
IIT of this Order. The Secretary ghall adopt such rules
and regulations and issue such orders as are deemed
necessary and appropriate to achieve the purposes of
Parts II and IIT of this Order,

SUBPART B-—CONTRACTORS’ AGREEMENTS

Smo, 202, Except in contracts exernpted in accordance
with Section 204 of this Order, all Government con-
tracting agencies shall include in every Government
contract hereafter entered into the following provi-
sions:

“During the performance of this comtract, the con-
tractor agrees as follows:
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“(1) The contractor will not discriminate against any
employee or applicant for employment because of race,
color, religion, sex, sexual orientation, gender identity,
or national origin. The contractor will take affirmative
action to ensure that applicants are employed, and that
smployees are treated during smployment, without re-
gard to their race, color, religion, sex, sexual orienta-
tion, gender identity, or national origin. Such action
shall include, but not be limited to the following: exn-
ployment, upgrading, demotion, or transfer; recruit-
ment or recruitment advertising; layoff or termination;
rates of pay or other forms of compensation; and selec-
tion for training, including apprenticeship. The con-
tractor agrees to post in conspicuous places, available
to employees and applicants for employment, notices
to be provided by the contracting officer setting forth
the provisions of this nondisorimination clause,

“(2) The contractor will, in all solicitations or adver-
tisements for employees placed by or on behalf of the
contractor, state that all gualified applicants will re-
ceive consideration for employment without regard to
race, color, religion, sex, sexusl orientation, gender
identity, or national origin.

“I(3)] The contractor will not discharge or in any
other manner discriminate against any employee or ap-
plicant for employment because such employee or ap-
plicanti has inguired about, discussed, or disclosed the
compensation of the employee or applicant or another
employee or applicant. This provision shall not apply
to instances in which an employee who has access to
the compensation information of other employess or
applicants as a part of such employee’s essential job
functions discloses the compensation of such other em-
ployees or applicants to individuals who do not other-
wise have access to such information, unless such dis-
closure is in response to a formal complaint or charge,
in furtherance of an investigation, proceeding, hearing,
or action, including an investigation conducted by the
employer, or is consistent with the contractor’s legal
duty to furnish informetion,

“(4) The ocontractor will send to each labor union or
representative of workers with which he has a collec-
tive bargaining agreement or other contract or under-
sbanding, a notice, to be provided by the agency con-
tracting officer, advising the labor union or workers'
repregentative of the contractor’s commitments under
Section 202 of Hxecutive Order No, 11246 of Sepbtember
24, 1965, and shall post copies of the notice in conspicu-
ous places available to employees and applicants foxr
employment,

“(6) The contractor will comply with all provisions of
Hixecutive Order No. 11246 of Sepb. 24, 1966, and of the
rules, regulations, and relevant orders of the Secrefary
of Labar.

“(6) The contractor will furnish all information and
reports required by Executive Order No., 11246 of Sep-
tember 24, 1965, and by the rules, regulations, and or-
ders of the Secretary of Labor, or pursuant thereto, and
will permit access to his books, records, and accounts
by the contracting agency and the Secretary of Liabor
for purposes of investigation to ascertain compliance
with such rules, regulations, and orders.

“(7) In the svent of the contractor’s noncempliance
with the nondiscrimination clauses.of this confract or
with any of such rules, regulations, or orders, this con-
tract may be ocancelled, terminated or suspended in
whole or in part and the contractor may be declared in-
eligible for further Government contracts in accord-
ance with procedures authorized in Execubive Order No.
11246 of Sept. 24, 1965, and such other sanctions may be
imposed and remedies invoked as provided in Executive
Order No. 11246 of September 24, 1965, or by rule, regula-
tion, or order of the Secretary of Labor, or as otherwise
provided by law,

(8) The contractor will include the provisions of
paragraphs (1) through (7) in every subcontract or pur-
chage order unless exempted by rules, regulations, or
orders of the Secrefary of Labor issued pursuant to
Section 204 of Executive Order No. 11246 of September
24, 1965 [section 204 of this Order] so that such provi-
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sgions will be binding upon each subcontractor or ven-
dor. The contractor will take such action with respect
to any subcontract or purchase order as may be di-
rected by the Secretary of Labor as a means of enfore-
ing such provisions including sanctions for noncompli-
ance: Provided, however, that in the event the contrac-
tor becomes involved in, or is threatened with, litiga-
tion with a subcontractor or vendor as a resulb of such
direction, the contractor may request the United
States to enter into such litigation to protect the in-
terests of the United States.”

SEo, 203, (a) Bach contractor having s contract con-
taining the provisions prescribed in Section 202 shall
file, and shall cause each of his subcontractors to file,
Compliance Reports with the contracting agency or the
Secretary of Labor as may be directed. Compliance Re-
ports shall be filed within such times and shall contain
such information as to the practices, policies, pro-
grams, and employment policles, programs, and em-
ployment stabistics of the contractor and each sub-
contractor, and shall be in such form, as the Secrstary
of Labor may prescribe.

(b) Bidders or prospective contractors or subcontrac-
tors may be required to state whether they have par-
ticipated in any previous contract subject to the provi-
sions of this Order, or any preceding similar Hxecutive
order, and in that event to submit, on behalf of them-~
selves and their proposed subcontracfiors, Compliance
Reports prior to or as an initial part of their bid or ne-
gotiation of a contract,

{¢) Whenever the contractor or subcontractor has a
collective bargaining agreement or other contract or
understanding with a labor union or an agency refer-
ring workers or providing or supervising spprenticeship
or training for such workers, the Compliance Report
shall include such information as to such labor union's
or agency’s practices and policies affecting compliance
as the Secretary of Labor may prescribe: Provided, That
to the extent such information is within the exclusive
possession of a labor union or any agency referring
workers or providing or supervising apprenticeship or
training and such labor union or agency shall refuse to
furnish such information to the contractor, the con-
tractor shall so certify to the Secretary of Labor as
part of its Compliance Report and shall get forth what
efforts he has made to obtain such information.

() The Secretary of Labor may direct that any bid-
der or prospective contractor or subcontractor shall
submit, as part of his Compliance Report, a statement
in writing, signed by an suthorized officer or agent on
‘behalf of any labor union or any agency referring work-
ers or providing or supervising apprenticeship or other
training, with which the bidder or prospective contrac-
tor deals, with supporting information, to the effect
that the signer’s practices and policies do not discrimi-
nate on the grounds of race, color, religion, sex, sexual
orientation, gender identity, or national origin, and
that the signer either will affirmatively cooperate in
the implementation of the policy and provisions of this
order or that it consents and agrees that recruitment,
employment, and the terms and conditions of employ-
ment under the proposed contract shall be in accord-
ance with the purposes and provisions of the order. In
the event that the union, or the agency shall refuse to
execute such a statement, the Compliance Report shall
so certify and set forth what efforts have been made to
secure such & statement and such additional factual
material as the Secrstary of Labor may reguire.

SEo. 204. () The Secretary of Labor may, when the
Secretary deems that special circumstances in the na-
tional interest so requirse, exempt a contracting agency
from the requirement of including any or all of the pro-
visions of Section 202 of this Order in any specific con-
tract, subcontract, or purchase order.

(b) The Secretary of Labor may, by rule or regula-
tion, exempt certain classes of contracts, subcontracts,
or purchase orders (1) whenever work is to be or has
been performed outside the United States and no re-
cruitment of workers within the Iimits of the United
States is invoelved; (2) for sbandard commercial supplies
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or raw maberials; (8) involving less than specified
amounts of money or specified numbers of workers; or
(4) to the extent that they involve subcontracts below
8 gpecified tisr.

(c) Section 202 of this Order shall not apply to a Gov-
ernment; contractor or subcontractor that is a religicus
corporabion, association, educational institution, or so-
cisty, with respect to the employment of individuals of
a particular religion to perform work connected with
the carrying on by such corporation, association, sdu~
catbional institution, or society of its activities. Such
contractors and subcontractors are not exempted or ex-
cused from complying with the other requirements con-
tained in this Order.

(@) The Secretary of Labor may also provide, by rule,
regulation, or oxder, for the exemption of facilities of
a contractor that are in all respects separate and dis-
tinot from activities of the contractor related to the
performance of the contract: provided, that such an ex-
emption will not interfere with or impede the effec-
tuation of the purposes of this Order: and provided fur-
ther, that in the absence of such an exemption all fa~
cilities shall be covered by the provisions of this Order.

SUBPART C—POWHERS AND DUTIES OF THH SEORATARY OF
LABOR AND THE CONTRACTING AGENCIES

SHO. 206, The Secrstary of Labor shall be responsible
for securing compliance by all Government contractors
and subcontractors with this Order and any implement-
ing rules or regulations. All contracting agencies shall
comply with the terms of this Ordsr and any imple-
menting rules, regulations, or orders of the Secretary
of Labor. Contracting agencies ghall cooperate with the
Secretary of Labor and shall furnish such information
and assistance as the Secretary may require,

SHO. 208, (a) The Secretary of Labor may invesbigate
the smployment practices of any Government contrac-
tor or subcontractor to determine whether or not the
contractual provisions specified in Section 202 of this
Order have been violated. Such investigation shall be
conducted in asccordance with fthe procedures estab-
lished by the Secretary of Labor.

(b) The Secretary of Labor may receive and inves-
tigate complaints by employees or prospective employ-
ees of a Government contractor or subcontractor which
allege disorimination contrary to the contractual pro-
visions specified in Seetion 202 of this Order.

880, 207. The Secretary of Labor shall use his best ef-
forts, dirvectly and through interested Federal, State,
and local agencies, contractors, and all other available
ingtrumentalities to cause any labor union engaged in
work under Government contracts or any agency refer-
ring workers or providing or supervising apprenticeship
or training for or in the course of such work to cooper-
ate in the implemsntation of the purposes of this
Order. The Secretary of Labor shall, in appropriate
cases, notify the Hgual Bmployment Opporbunity Com-
mission, the Department of Justice, or other appro-
priste Federal agencies whenever it has reason to be-
lisve that the practices of any such labor organization
or agency violate 'Title VI or Title VII of the Civil
Rights Aot of 1964 [sections 2000d to 2000d—4 of this title
and this subchapter] or other provision of Federal law,

SEO. 208. (a) The Secretary of Labor, or any agency,
officer, or employee in the executive branch of the Gov-
ernment designated by rule, regulation, or order of the
Becretary, may hold such hearings, public or private,
as the Secretary may deem advisable for compliance,
enforcement, or educational purposes.

(b) The Secretary of Labor may hold, or cause to bhe
Theld, hearings in accordance with Subsection (a) of this
Section prior to imposing, ordering, or recommending
the Imposition of penalties and sanctions under this
Order. No order for debarment of any contractor from
further Government contracts under Section 208(a)(6)
shall be made without affording the contractor an op-
portunity for a hearing.
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SUBPART D—SANCTIONS AND PENALTIES

Smo. 209. (&) In accordance with such rules, regula-
tions, or orders as the Secretary of Labor may issue or
adopt, the Secretary may:

(1) Publish, or cause to be published, the names of
contractors or unions which it hags concluded have com-
plied or have failed to comply with the provisions of
this Order or of the rules, regulations, and orders of the
Secretary of Labor,

(2) Recommend to the Department of Justice that, in
cases in which there is substantial or material viola-
tion or the threat of substantial or material violation
of the contractual provisions set forth in Section 202 of
this Order, appropriate proceedings be brought to en-
force those provisions, including the snjoining, within
the limitations of applicable law, of organizations, in-
dividuals, or groups who prevent directly or indirectly,
or seek to prevent directly or indirectly, compliance
with the provisions of this Order.

(8) Recommend to the Hqual HEmployment Oppor-
tunity Commission or the Department of Justice that
appropriate proceedings be instituted nunder Title VII of
the Civil Rights Aot of 1864 [this subchapter],

(4) Recommend to the Deparbtment of Justice that
criminal proceedings be brought for the furmishing of
false information to any contracting agency or to the
Secretary of Liabor as the case may be.

(5) After consulting with the contracting agency, di-
rect the contracting agency to cancel, terminate, sus-
pend, or cause to be oancelled, terminated, or sus-
pended, any contract, or any portion or portions there-
of, for failure of the contractor or subcontractor to
comply with equal employment opportunity provisions
of the contract. Contracts may be cancelled, termi-
nated, or suspended absolutely or continuance of con-
tracts may be conditioned upon a program for future
compliance approved by the Secretary of Labor.

(6) Provide that any contracting agency shall refrain
from entering into further coniracts, or extensions or
other modifications of existing contracts, with any
noncomplying contractor, until such contractor has
sabisfied the Secretary of Labor that such contractor
has established and will carry cut personunel and em-
ployment policies in compliance with the provisions of
this Order,

(b) Pursuant to rules and regulations prescribed by
the Secretary of Labor, the Secretary shall make rea-
sonable efforts, within a reasonable time limitation, to
secure compliance with the contract provisions of this
Order by methods of conference, conciliation, medi-
ation, and persuasion before proceedings shall be ingti-
tuted under subsection (a)(2) of this Section, or before
a contract ghall be cancslled or terminated in whole or
in part under subsection (2)(5) of this Section,

SHC, 210, Whenever the Secretary of Labor makes a
determination under Section 208, the Secretary shall
promptly notify the appropriate agency. The agency
shall take the action directed by the Secretary and
shall report the results of the action it has taken to the
Secretary of Labor within such tims as the Secretary
shall specify. If the contracting agency fails to take the
action directed within thirty days, the Secretary may
take the action directly.

Sme. 211, If the Secretary of Labor shall so direct,
contracting agencies shall nmot enter into contracts
with any bidder or prospective contractor unless the
bidder or prospective contractor has satisfactorily
complied with the provisions of this Order or submits
a program for compliance acceptable to the Secretary
of Labor.

8Ec. 212, When a contract has been capcelled or ter-
minated under Section 209(a)(5) or a contractor has
been debarred from further Government contracts
under Section 209(a)(6) of this Order, because of non-
compliance with the contract provisions specified in
Section 202 of this Order, the Secretary of Liabor shall
promptly notify the Comptroller General of the United
States.
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SUBPART E—OERTIFICATES OF MERIT

Sre. 218. The Secretary of Labor may provide for is-
suance of a United States Government Certificate of
Merit to employers or labor uniong, or other sgencles
which are or may hereafter be sngaged in work under
Government contracts, if the Secretary is satisfied that
the personnel and employment practices of the em-
ployer, or that the personnsl, training, apprenticeship,
membership, grievance and representation, upgrading,
and other practices, and policies of the labor union or
other agency conform to the purposes and provisions of
thig Order.

Smo. 214, Any Certificate of Merit may at any time be
suspended or revoked by the Secretary of Labor if the
holder thersof, in the judgment of the Secretary, has
failed to comply with the provisions of this Order,

Smo. 215. The Secrefary of Labor may provide for the
exemiption of any employer, labor union, or other agen-
cy from any reporting requirements imposed under or
pursuant to this Order if such employer, Iabor union, or
other agency has been awarded a Certificate of Merit
which has not been suspended or revoked.

PART IIT—NONDISORIMINATION PROVISIONS IN FEDERATLY
ABSISTED CONBTRUCTION CONTRACTE

SEC. 301, Bach executive department and agency
which adminigters a program involving Federal finan-
¢ial assistance shall require as a condition for the ap-
proval of any grant, contract, loan, insurance, or guar-
antee thereunder, which may involve a construction
contract, that the applicant for Federal assistance un-
dertake and agree to incorporate, or causs to be incor-
porated, into all construction contracts paid for in
whole or in part with funds obtained from the Federal
Government or borrowsd on the credit of the Federsl
Government pursuant to guch grant, contract, loan, in-
surance, or guarantee, or undertaken pursuant to any
Federal program involving such grant, contract, loan,
insurance, or gnarantes, the provisions prescribed for
Government contracts by Section 202 of this Order or
such modification thereof, preserving in substance the
contractor’s obligations thereunder, as may be ap-
proved by the Becretary of Labor; together with such
additional provisions as the Secretary deems appro-
priate to establish and protect the intierest of the
United States in the enforcement of those obligations,
Each such applicant shall also undertake and agree (1)
to assist and cooperate actively with the Secretary of
Labor in obtaining the compliance of contractors and
subcontractors with those contract provisions and with
the rules, regulations and relevant orders of the Sec-
retary, (2) to obtain and to furnish to the Secretary of
Labor such information as the Secretary may require
for the supervision of such compliance, (3) to carry oub
sanctions and penalties for viclation of such obliga-
tiong imposed upon contractors and subcontractors by
the Secretary of Labor pursuant to Part II, Subpart D,
of this Order, and (4) o refrain from entering into any
contract subject to this Order, or extension or other
modification of such a contract with a contractor de-
barred from Government contracts under Part II, Sub-~
part D, of this Order.

SO, 302. (a) ‘“‘Counstruction contract,” as used in this
Order means any contract for the construction, reha-
bilitation, alteration, conversion, extension, or repair
of buildings, bighways, or other improvements to real
property.

(b) The provisions of Part II of this Order shall apply
to such construction contracts, and for purposes of
such application the administering department or
agency shall be considered the contracting agency re-
ferred to therein.

(c) The term “applicant’ as used in this Order means
an applicant for Federal assistance or, as debermined
by agency regulation, other program participant, with
regpect to whom an application for any grant, contract,
loan, insurance, or guarantee is not finally acted upon
prior to the effective date of this Part, and it includes
such an applicant after he becomes a recipient of such
Faderal assistance.

Date Filed: 10/25/2017

TITLE 42—THE PUBLIC HEALTH AND WELFARE

Page: 49 of 82

§2000e

SEO. 303(a). The Secretary of Liabor shall be respon-
sible for obtaining the compliance of such applicants
with their undertakings under this Order. Bach admin-
istering department and agency is directed to cooper-
ate with the Secretary of Labor and to furnish the Sec-
retary such information and assistance as the Sec-
rebary may requirs in the performance of the Sec-
retary’s functions under this Order,

(b) In the event an applicant fails and refuses to com-
ply with the applicant’s undertakings pursusnt to this
Order, the Secretary of Labor may, after consulting
with the administering department or agency, take any
or all of the following actlons: (1) dlrect any admin-~
istering department or agency to cancel, terminate, or
suspend in whole or in part the agreement, contract or
other arrangement with such applicant with respect to
which the failure or refusal occurred; (2) direct any ad-
ministering department or agency to refrain from ex-
tending any further assistance to the applicant under
the program with respect to which the failure or re-
fusal occurred until satisfactory assurance of fubure
compliance has been received by the Secretary of Liabor
from such applicant; and (3) refer the case to the De-
partment of Justice or the Hgual Employment Oppor-
tunity Commission for appropriate law enforcemexnt or
other proceedings.

(¢) In no case shall action be taken with respect to an
applicant pursuant to clause (1) or (2) of subsection (b)
without notice and opportunity for hearing.

SHC. 804, Any executive department or agency which
imposes by rule, regulation, or order requirements of
nondiscrimination in employment, other than reguire-
ments imposed pursuant to this Order, may delegate to
the Secretary of Labor by agreement such responsibil-
ities with respect to compliance standards, reports, and
procedures ag would tend to bring the administration of
such requirements into conformity with the adminis-
tration of requirements imposed under this Order: Pro-
vided, That actions to effect compliance by recipients
of Federal financial assisbance with requirements im-
posed pursunant to Title VI of the Oivil Rights Act of
1864 [sections 20004 to 2000d-4 of this title] shall be
taken in conformity with the procedures and limita-
tions prescribed in Section 602 thereof [section 2000d-1
of this title] and the regulations of the administering
department or agency issued thersunder,

PART IV—MISCELLANEOUS

Smo. 401. The Secretary of Liabor may delegate to any
officer, agency, or employese in the Executive branch of
the Government, any function or duty of the Secretary
under Parts I and IIT of this Order.

SHo, 402. The Secretary of Labor shall provide admin-
istrative support for the execufion of the program
known as the “Plans for Progress.”

Smo, 408, (a) Bxecutive Orders Nos, 10590 (January 19,
1956), 10722 (August b, 1957), 10925 (March 6, 1961), 11114
(June 22, 1963), and 11162 (July 28, 1964), are hereby su-
perseded and the President’s Committee on Hqual Em-
ployment Opportunity established by BExecutive Order
No. 10926 is hereby abolished. All records and property
in the custody of the Committee shall be transferred to
the Civil Bervice Commission snd the Secrebary of
Labor, as appropriate.

(b) Nothing in this Order shall be deemed to relieve
any person of any obligation assumed or imposed under
or pursuant to any Executive Order superseded by this
Order. All rules, regulations, orders, instructions, des-
ignations, and other directives issued by the Presi-
dent’s Committes on Hqual Employment Opportunity
and those issued by the heads of various departments
or agencies under or pursuant to any of the HExecutive
orders superseded by this Order, shall, to the sxtent
that they are not inconsistent with this Order, remain
in full force and effect unless and until revoked or su-
perseded by appropriate anthority, References in such
directives to provisions of the superseded orders shall
be deemed to be references to the comparable provi-
sions of this Order.

SEO. 404. The General Services Administration shall
take appropriate action to revise the standard Govern-
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ment contract forms to accord with the provisions of
this Order and of the rules and regulations of the Sec-
retary of Labor,

SBO. 40B. This Order shall become effective thirty
days after the date of this Order.

EX, ORD, No. 11478, HQUAT: EMPLOYMENT OFPORTUNITY IN
FEDERAL GOVERNMENT

Ex. Ord. No. 11478, Aug. 8, 1989, 8¢ F.R. 12985, as
amended by Hx. Ord., No, 11590, Apr. 23, 1871, 86 F.R,
'7881; Hx. Ord. No. 12106, Dec. 28, 1978, 44 F.R. 1053; Hx.
Ord, No. 18087, May 28, 1998, 63 ¥.R. 30097; Hx, Ord, No.
13152, May 2, 2000, 65 F.R. 28115; Ex. Ord. No. 13672, §1,
July 21, 2014, 79 F.R. 42971, provided:

NOW THEREFORE, under and by virtue of the au-
thority vested in me as President of the United States
by the Constitution and siatutes of the United States,
it is ordered as follows:

SEOTION 1. It is the policy of the Government of the
TUnited States to provide equal opportunity in Federal
employment for all persons, to prohibit discrimination
in employment because of race, coloxr, religion, sex, na-
tional origin, handicap, age, sexual orientation, gender
identity, or status as a parent., [sic] and to promote the
full realization of equal employment opportunity
through a continuing siffirmative program in each exec-
ubive department and agency. This policy of equal op-
portunity applies to and must be an integral part of
overy aspect of personnel policy and practice in the em-
ployment, development, advancement, and treatment
of civilian employees of the Federal Government, to
the extent permitted by law.

SHO, 2. The head of each executive department and
agency shall estahlish and maintain an affirmative pro-
gram of equal employment opporfunity for all civilian
exployees and applicants for employment within his
jurisdiction in accordamce with the policy sef forth in
section 1. It is the responsibility of each department
and agency head, to the maximum extent possible, to
provide sufficient resources to administer such a pro-
gram in a positive and effective manner; assure that re-
cruitment activities reach all sources of job candidates;
utilize to the fullest extent the present skills of each
employee; provide the maximum feasible opportunity
to employees to enhance their skillg go they may per-
form at their highest potential and advance in accord-
ance with their abilities; provide training and advice to
meaenagers and supervisors to assure their undersband-
ing and implementation of the policy expressed in this
Order; assure participation at the local level with other
employers, schools, and public or private groups in co-
operative efforts to improve community conditions
which affect employability; and provide for a system
within the department or agency for periodically evalu-
ating the effectiveness with which the policy of this
Order is being carried out.

SEC. 3. The Hgual BEmployment Opportunity Commis-
sion shall be responsible for directing and furthering
the implementation of the policy of the Government of
the United States to provide egual opportunity in Fed-
eral employment for all employees or applicants for
employment (except with regard to aliens employed
outside the limits of the United States) and to prohibit
discrimination in employment because of race, color,
religion, sex, national origin, handicap, or age,

SEC. 4, The Hgual Employment Opportunity Commis-
sion, after consultation with all affected departments
and agencies, ghall issuwe such rules, regulations, orders,
and instructions and request such information from the
affected departments and agencies as it deems nec-
espary and and [sic] appropriate to carry out its respon-
sibilities under this Order.

SHC. 5. All departments and agencies shall cooperate
with and assist the Egual Employment Opportunity
Commission in the performance of its functions under
this Order and shall furnish the Commission such re-
ports and information as it may request. The head of
each department or agency shall comply with rules,
regulations, orders and instructions issued by the
Equal Etployment Opportunity Commission pursuant
to Section 4 of this Order.
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SHC. 6. “Status as a parent” refers to the status of an
individual who, with respect to an individual who is
under the age of 18 or who is 18 or older but is incapable
of self-care because of a physical or mental disability,
is:

(a) a biological parent;

(b) an adoptive parent;

(¢) a foster parent;

(d) a stepparent;

(e) a custodian of a legal ward,

() in loco parentis over such an individual; or

(g) actively seeking legal custody or adoption of
such an individual,

Sue. 7. The Office of Personnel Management shall be
aubhorized to develop guidance on the provisions of this
order prohibiting discrimination on the basis of an in-
dividual's sexual orientation or status as a parent.

Sme. 8. This Order applies (a) to military departments
as defined in section 102 of title 8, United States Code,
and executive agencies (other than the Gsneral Ac-
counting Office mow Government Accountability Of-
fice]) as defined in section 105 of title 5, United States
Code, and to the employees thereof (including employ-
ees paid from nonappropriated funds), and (b) to those
portions of the legislative and judicial branches of the
Federal Government and of the Government of the Dis-
trict of Columbia having positions in the compstitive
service and to the employees in those positions. This
Order does not apply to aliems employed outside the
limits of the United States.

SEC. 9. Part I of Executive Order No. 11948 of Septem-
ber 24, 1965, and those parts of Executive Order No.
11375 of October 13, 1967, which apply to Federal em-
ployment, are hereby supergeded.

Smo. 10. This Order shall be applicable to the United
States Postal Service and to the Posgtal Rate Commis-
sion established by the Postal Reorganization Act of
1970 [Title 89, Postal Servicel.

Smo. 11. This HExecubive Order does not confer any
right or benefit enforceable in law or equity against the
United States or 1ts representatives.

EBXHCUTIVE ORDER No. 12050

BEx, Ord. No. 12050, Apr. 4, 1978, 43 F.R., 14481, as
amended by Ex. Ord. No. 12057, May 8, 1978, 43 F.R.
19811; Ex. Ord. No. 12135, May 9, 1979, 44 F.R. 27639; Ex.
Ord, No. 12336, Dec. 21, 1981, 46 F.R. 62239, which estab-
lished a National Advisory Committee for Women, was
omitted in view of the revocation of sections 1 to 5 and
7 and 8 by HEx. Ord. No, 12185, May 9, 1979, 4 F.R. 27639
and the revocation of section 6 by Ex. Ord. No. 12336,
Dec, 21, 1981, 46 ¥R, 62239,

EX, ORD. NO. 12067, COORDINATION OF FEDERAL HQUAL
EMPLOYMENT OPPORTUNITY PROGRAMS

Ex. Ord. No. 12067, June 30, 1978, 43 F.R. 28967, as
amended by HEx. Ord. No. 12107, Dec. 28, 1978, 44 F.R.
1065, provided:

By virtue of the authority vested in me as President
of the United States by the Constitution and statutes
of the United States, including Section 9 of Reorganiza-
tion Plan Number 1 of 1978 (48 FR 19807) [set out under
section 2000e—4 of this title and in the Appendix to Title
5, Government Organizations and Emyloyees], it is or-
dered as follows:

1-1. IMPLEMENTATION OF REORGANIZATION PLAN

1-101, The transfer to the Egual Employment Oppor-
tunity Commission of all the funcfions of the Hqual
Employment Opportunity Coordinating Council, and
the termination of that Council, as provided by Section
6 of Reorganization Plan Number 1 of 1978 (48 FR. 18807)
[set out under section 2000e-4 of this title and in the
Appendix to Title 5, Government Organization and Em-
ployees] shall be effective on July 1, 1978.

1-2. RESPONBIBILITING OF HIQUAL HMPLOYMAENT
OPPORTUNITY COMMISSION

1-201. The Equal Hmployment Opportunity Comris-
sion shall provide leadership and coordination to the
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efforts of Federal departments and agencies to enforce
all Federal statutes, Executive orders, regulations, and
policies which require equal employment opportunity
without regard to race, color, religion, sex, national or-
igin, age or handicap. It shall strive to maximize effort,
promote efficiency, and eliminate confliet, competi-
tion, duplication and inconsistency among the oper-
ations, funcotions and jurisdictions of the Federal de-
partments and agencies having responsibility for en-
forcing such statufes, Executive orders, regulations
and policies,

1-202. In carrying out ifs functions wnder this order
the Hgual Employment Opportunity Commission shall
consult with and utilize the special expertise of Federal
departments and agencies with equal employment op-
portunity responsibilities. The Equal Employment Op-
portunity Commission shall cooperate with such de-
partments and agencies in the discharge of their squal
employment responsibilities,

1-203. All Federal departments and agencies shall co-
operate with and assist the Bgual Employment Oppor-
tunity Commission in the psrformance of ite functions
under this order and shall furnigh the Commission such
reports and information as it may request.

1-3. SPHCIFIC RESPONSIBILITIHS

1-801. To implement its responsibilities under Section
1-2, the Hqual Employment Opportunity Commission
shall, where feasible:

(a) dovelop uniform standards, guidslines, and poli-
cies defining the nature of employment discrimination
on the ground of race, color, religion, sex, national ori-
gin, age or handicap under all Federal statutes, Execu-
tive orders, regulations, and policies which require
equal employment opportunity;

(b) develop uniform standards and procedures for in-
vestigations and compliance reviews to be conducted
by Federal departments and agencies under any Fad-
eral statute, Execubive order, regulation or policy re-
quiring equal employment opportunity;

(c) develop procedures with the affected agencies, in-
cluding the use of memoranda of understanding, %o
minimire duplicative investigations or compliance re-
views of particular employers or classes of employers
or others covered by Federal statutes, Executive or-
ders, regulations or policies requiring equal employ-
ment opportunity;

(d) ensure that Federal departments and agencies de-
velop their own standards and procedures for under-
taking enforcement actions when compliance with
equal employment opportunity requirements of any
Federal statute, Bxecutive order, regulation or policy
cannot be secured by voluntary means;

(e) develop uniform record-keeping and reporting re-
quirements concerning employment practices to be uti-
lized by all Federal departments and agencies having
equal employment enforcement responsibilities;

() provide for the sharing of compliance records,
findings, and supporting documentation among Federal
departments and agencies responsible for ensuring
equal employment opporbunity;

() develop uniform training programs for the staff of
Federal departments and agencies with equal employ-
ment opportunity responsibilities;

(h) assist all Federal departments and agencies with
equal employment opportunity respousibilities in de-
veloping programs to provide appropriate publications
and other information for those covered and those pro-
tected by Federal equal employment opporbunity stat-
utes, Bxecutive orders, regulations, and policies; and

(@) initiate cooperative programs, including the devel-
opment of memorandsa of understanding between agen-
cies, designed to improve the coordination of equal em-
ployment opportunity compliance and snforcemsent.

1-302, The Hgual Employment Opportunity Commis-
sion shall assist the Qffice of Personnel Management,
or ibts successor, in establishing uniform job-related
qualifications and requirements for job classifications
and descriptions for Federal employees involved in en-~
forcing all Federal equal employment opportunity pro-
visions.
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1-303, The Equal Employment Opportunity Commis-
sion ghall issue such rules, regulations, policies, proce-
dures or orders as it deems necessary to carry out its
regponsibilities under this order. It shall advise and
offer to consult with the affected Federal departments
and agencies during the development of any proposed
rules, regulations, policies, procedures or orders and
shall formally submit such proposed issuances to af-
fected departments and agencies at least 15 working
days prior to public announcement. The Bgual Hmploy-
ment Opportunity Commission shall use its best efforts
to reach agreement with the agencies on matters in
dispute. Departments and agencies shall comply with
all final rules, regulations, policies, procedures or or-
ders of the Equal Hmployment Opportunity Commis-
sion,

1304, All Federal departments and agencies ghall ad-
vise and offer fo consult with the Hqual Employment
Opportunity Commission during the development of
any proposed rules, regulations, policies, procedures or
orders concerning equal employment opportunity, De-
partiments and agencies shall formally submit such pro-
posed issuances to the Equal Employment Opportunity
Commission and other interested Federal departments
and agencies at least 15 working days prior to public
announcement. The Hqual Employment Opportunity
Commigsion shall review such proposed rules, regula-
tions, policies, procedures or orders to ensure consist-
ency among the operations of the various Federal de-
partments and agencies. Issuances related to internal
management and administration are exempt from this
clearance process. Case handling procedures unique to
a gingle program also are exempt, although the Equal
Hmployment Opportunity Commission may review
such procedures in order to assure maximurn congigt-
ency within the Federal equal employment opportunity
Programn.

1-306. Before promulgating significant rules, regula~-
tions, policies, procedures or orders involving equal
employment opportunity, the Commission and affected
departments and agencies shall afford the public an op-
portunity to comment.,

1-808. The Egual Employment Opportunity Commis-
sion may make recommendations concerning staff size
and resource needs of the Federal departments and
agencies having equal employment opportunity respon-
sibilities to the Office of Management and Budget.

1-807. (a) It is the intent of this order that disputes
between or among agencies concerning matters covered
by this order shall be resolved through good faith ef-
forts of the affected agenciss to reach mutual agrse-
ment. Use of the dispute resolution mechanism con-
tained in Subsections (b) and (¢) of this Section should
be resorted to only in extraordinary circumstances.

(b) Whenever a dispute which cannot be resolved
through good faith efforts arises between the Equal
Employment Opportunity Commission and another
Federal department or agency concerning the issuance
of an equal employment opportunity rule, regulation,
policy, procedure, order or any matter covered by this
Order, the Chairman of the Equsl Employment Oppor-
tunity Commission or the head of the affected depart-
ment or agency may refer the matter to the Executive
Office of the President. Such reference must be in writ-
ing and may not be made later than 15 working days
following receipt of the initiating agency’s notice of in-
tent publicly to announce an equal employment oppor-
tunity rule, regulation, policy, procedure or order. If no
reference is made within the 15 day periocd, the decision
of the agency which initiated the proposed issuance
will becoms effective,

(¢} Pollowing reference of a disputed matter to the
Executive Office of the President, the Assistant to the
Prosident for Domegtic Affairs and Policy (or such
other official as the President may designate) shall des-
ignate an official within the RExecutive Office of the
President: to meet with the affected agenciss to resolve
the dispute within a reasonable time.
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1-4. ANNUAL RHPORT

1-401. The Hgual Employment Opportunity Commis-
sion shall include in the annual report transmitted to
the President and the Congress pursuant to Section 715
of Title VIT of the Civil Rights Act of 1964, as amended
(42 U.8.0. 2000e-14), a statement of the progress that
has been made in achieving the purpose of this order.
The Hgual Employment Opportunity Commission shaill
provide Federal departments and agencies an oppor-
tunity to comment on the report prior to formal sub-
mission.,

1-5. GENERAL PROVISIONS

1-501, Nothing in this order shall relieve or legsen the
responsibilities or obligations imposed upon any person
or entity by Federal equal employment Iaw, Executive
order, regulation or policy.

1-502. Nothing in this order shall limit the Attorney
General’s role as legal adviser to the Executive Branch,

JivMY CARTER,

EBX. ORD. No. 12086. CONSOLIDATION OF CONTRACT COMPII-
ANCE FUNCTIONS FOR HQUAL EMPLOYMENT OFPPOR-
TUNITY

Ex. Ord. No. 12088, Oct, 5, 1978, 43 F.R. 48501, as
amended by BEx. Ord. No. 12608, Sept. 9, 1987, 52 F.R.
34617, provided:

By the authority vested in me as President by the
Constitution and statutes of the United States of
America, including Section 202 of the Budget and Ac-
counting Procedures Act of 1950 (31 U.S.C. 58lc) [81
U.8.0. 1831}, in order to provide for the transfer to the
Department of Labor of certain contract compliance
functions relating to equal employment opportunity, it
is hereby ordered as follows:

1-1. TRANSFER OF FUNCTIONS

1-101. The functions concerned with being primarily
responsible for the enforcement of the equal ermploy-
ment opportunity provisions under Parts I and I of
Executbive Order., No., 11246, as amended [get out as a
note abovel, are transferred or reassigned to the Sec-
retary of Labor from the following agencies:

(a) Department of the Treasury.

(b) Department of Defense.

(c) Department of the Interior.

(d) Departinent of Commerce.

(o) Department of Health and Human Sexrvices.
() Department of Housing and Urban Development.
(g) Department of Transportation.

(h) Department of Hnergy.

(1) Environmental Protection Agency.

(i) General Services Administration.

(k) Small Business Administration.

1-102. The records, property, personnsl and positions,
and unexpended balances of sppropriations or funds re-
lated to the functions transferred or reassigned by this
Oxder, that are available and necessary to filnance or
discharge those functions, are transferred to the Sec-
retary of Liabor,

1-108. The Director of the Office of Management and
Budget shall make such determinations, issue such or-
ders, and take all actions necessary or appropriate to
effectuate the transfers or reassignments provided by
this Order, including the transfer of funds, records,
property, and personnel.

1-2. CONFORMING AMENDMENTS TO EXHCUTIVE ORDER
No. 11246

1-201(a). In. order to reflect the transfer of enforce-
ment responsibility to the Secretary of Labor, Section
201 of Hxecutive Order No. 11246, as amended, is amend-
ed to read:

“Smo, 201. The Secretary of Labor shall be responsible
for the administration and enforcement of Parts If and
T of this Order, The Secretary shall adopt such rules
and regulations and issue such orders as are deemed
necessary and appropriate to achieve the purposes of
Parts II and 1T of this Order.”.

ADD.
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(b) Paragraph (7) of the contract clauses specified in
Section 202 of Bxecutive Ordex No. 11246, ag amended, is
amended to read:

“(7) The contractor will include the provisions of
paragraphs (1) throwgh (7) in every subcontract or pur-
chase order unless exempted by rules, regulabions, or
orders of the Secretary of Labor issued pursuant to
Section 204 of Hxecutive Order No. 11246 of September
24, 1965, so that such provisions will be binding upon
each subcontractor or vendor. The contractor will taks
such action with respect to any subcontract or pur-
chase order as may be directed by the Secrstary of
Labor as a means of enforeing such provisions includ-
ing sanctions for noncompliance:; Provided, however,
that in the event the contractor becomses involved in,
or is threatened with, litigation with a subcontractor
or vendor as g result of such direction, the contractor
may request the United States to enter into such liti-
gation to protect the interests of the United States.”.

1202, In subsection (¢) of Section 208 of Executive
Order No, 11246, as amended, delete ‘‘contracting agen~
cy** in the proviso and substitute “Secretary of Labor*
therefor.

1-208. In both the beginning and end of subssction (d)
of Section 2038 of Executive Order No, 11246, as amended,
delete “contracting agency or the* in the phrase “con-
tracting agency or the Secretary’'.

1-204, Section 206 of Execubive Order No, 11246, as
amended, 1s amended by deleting the last two sen-
tences, which dealt with agency designation of compli-
ance officers, and revising the rest of that Section to
read:

“Smra, 205, The Secretary of Labor shall be responsible
for securing compliance by all Government contractors
and subcontractors with this Order and any implement-
ing rules or regulations. All contracting agencies shall
comply with the terms of this Order and any imple-
menting rules, regulations, or orders of the Secretary
of Labor. Contracting agencies shall cooperate with the
Secretary of Labor and shall furnish such information
and assistance as the Secretary may require.”.

1-205. In order to delete references to the contracting
agencies conducting investigations, Section 206 of Ex-
ecutive Order No, 11246, as amended, s amended to

read: :

““SE0. 206, (a) The Secretary of Labor may investigate
the employment practices of any Government contrac-
tor or subcontractor to determine whether or not the
contractual provisions specified in Section 202 of this
Order have been violated. Such investigation shall be
conducted in accordance with the procedures estab-
lished by the Secretary of Labor,”.

“(b) The SBecretary of Labor may receive and inves-
tigate complaints by employees or prospective employ-
ees of a Government contractor or subcontractor which
allege discrimination contrary to the contractual pro-
visions specified in Section 202 of this Order.”.

1-206. In Section 207 of Executive Order No. 119486, as
amended, delete ‘‘contracting agencies, other” in the
first sentence.

1-207. The introductory clause in Section 209(a) of Hix-
ecutive Order No. 11246, as amended, is amended by de-
leting “‘or the appropriate contracting agency’ from
“In accordance with such rules, regulations, or orders
ag the Secretary of Labor may issue or adopt, the Sec-
retary or the appropriate contracting agency may:"’.

1-208. Tn paragraph (6) of Section 209(a) of Executive
Order No. 11248, as amended, ingert at the beginning the
phrase “After consulting with the contracting agency,
direct the contracting agency to”, and at the end of
paragraph (8) delete ‘‘contracting agency” and sub-
stitute therefor “Secretary of Labor® so that para-
graph (5) is amended to read:;

“(6) After consulting with the contracting agency, di-
rect the contracting agency to cancel, terminate, sus-
pend, or cause to be cancelled, terminated, or sus-
pended, any contract, or any portion or portions there-
of, for failure of the contractor or subcontractor to
comply with equal employment opportunity provisions
of the contract. Contracts may be cancelled, bermi-
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nated, or suspended absolutely or continuance of con-
tracts may be conditioned upon a program for future
compliance approved by the Secretary of Labor,”.

1-208. In order to reflect the transfer from the agen-
cies to the Secretary of Labor of the enforcement funec-
tions, substitute “Secretary of Labor® for ‘“‘each con-
tracting agency’ in Section 209(h) of Hxecutive Order
No. 11248, as amended, so that Section 209(b) is amended
to read:

“(b) Pursuant to rules and regulations prescribed hy
the Secretary of Labor, the Secretary shall make rea-
sonable efforts, within a reasonable time Iimitation, to
secure compliance with the contract provisions of this
Order by methods of conference, coneciliation, rmedi-
ation, and persuasion before proceedings shall be ingti-
tuted under subsection (a)(2) of this Section, or hefore
a contract shall be cancelled or terminated in whols or
in part under subsection (a)(5) of this Section.”,

1-210. In order to reflect the responsibility of the con-
tracting agencies for prompt compliance with the di-
rections of the Secretary of Liabor, Sections 210 and 211
of Bxecutive Order No. 11246, as amended, are amended
to read:

“SEo, 210, Whenever the Secretary of Labor makes a
determination under Section 209, the Secretary shall
promptly notify the appropriate agency. The agency
shall take the action directed by the Secrefary and
shall report the results of the action it hag taken to the
Secretary of Labor within such time as the Secretary
shall specify. If the contracting agency fails to take the
action directed within thirty days, the Secretary may
take the action directly.”.

“Smo, 211, If the Secretary of Labor shall so direct,
contracting agencies shall not enber into contracts
with any bidder or prospective contractor unless the
bidder or prospective contractor has satisfactorily
complied with the provisions of this Order or submits
a program for compliance acceptable to the Secretary
of Labor,”.,

1211, Section 212 of Hxecubtive Order No., 11246, as
amended, is amended. to read: _

“SHO. 212. When a contract has been cancelled or ter-
mingted under Section 208(a)(6) or a contractor has
been debarred from further Government ocontracts
under Section 208(a)(6) of this Order, becausge of non-
compliance with the contract provisions specified in
Section 202 of this Order, the Secretary of Labor shall
promptly notify the Comptroller General of the United
States,'’.

1-212. In order to reflect the transfer of enforcement
responsibility to the Secretary of Labor, references to
the administering department or agency are deleted in
clauses (1), (2), and (3) of Section 301 of Executive Order
No. 11246, as amended, and those clauses are amended
to read:

“(1y to assist and cooperate actively with the Sec-
retary of Labor in obtaining the compliance of contrac-
tors and subcontractors with those contract provisions
and with the rules, regulations and relevant orders of
the Becretary, (2) to obtain and to furnish to the Sec-
retary of Labor such information as the Secrebary may
require for the supervision of such compliance, (8) to
carry oub sanctions and penalties for violation of such
obligations imposed upon contractors and subcontrac-
tors by the Secretary of Labor pursuant to Paxt II,
Subpart D, of this Order,”.

1-218. In order to reflect the transfer from the agen-
cies to the Secretary of Labor of the enforcement func-
tions “Secretary of Lisbor’’ shall be substituted for “ad-
ministering department or agency” in Section 303 of
Hxecutive Order No, 11246, as amended, and Section 303
is amended to read;

“Sao. 303(a). The Secretary of Labor shall be respon-
sible for obtaining the compliance of such applicants
with their undertakings under this Order. Bach admin-
istering department and agency is directed to cooper-
ate with the Secretary of Labor and to furnish the Sec-
retary such information and agsistance as the Sec-
retary may require in the pexrformance of the Sec-
retary’s functions under this Order.’’,

Date Filed: 10/25/2017

TITLE 42—THE PUBLIC HEALTH AND WELFARE

Page: 53 of 82

§2000e

‘“(b) In the event an applicant fails and refuses to
comply with the applicant’s undertakings pursuant to
this Order, the Secretary of Labor may, after consult-
ing with the administering department or agency, take
any or all of the following actions: (1) direct any ad-
ministering department or agency to cancel, termi-
nate, or suspend in whole or in part the agreement,
contract or other arrangement with such applicant
with respect to which the failure or refusal occurred;
(2) direct any administering department or agency to
refrain from extending any further assistance to the
applicant under the program with respect to which the
failure or refusal ocourred until satisfactory assurance
of fubture compliance has been received by the Sec-
retary of Labor from such applicant; and (8) refer the
case to the Department of Justice or the Hqual Em-
ployment Opportunity Commission for appropriate law
enforcement: or other proceedings.”.

**(c) In no case shall action be taken with respect to
an applicant pursuand tio clause (1) or (2) of subssction
(b) without notice and opportunity for hearing.”.

1-214. Section 401 of Bixecutive Order No, 11246, as
amended, is ameénded to read:

“Smo. 401. The Secretary of Labor may delegate to
any officer, agency, or employee in fthe HExecutive
branch of the Government, any function or duty of the
Secretary under Parts II and III of this Order.”,

1-3, GENERAL PROVISIONS

1-301, The transfers or reassignwments provided by
Section 1-1 of this Order shall take effect ab such time’
or times as the Director of the Office of Management
and Budget shall determine. The Director shall ensure
that all such transfers or reassignments take effect
within 60 days.

1-302. The conforming amendments provided by Sec-
tion 1-2 of this Order shall take effect on October 8,
1978; except that, with respect to those agencies identi-
fied in Section 1-101 of this Order, the conforming
amendments shall be effective on the effective date of
the transfer or reassignment of functions as specified
pursuant to Section 1-801 of this Order,

EXECUTIVE ORDER NO, 121856

Ex. Ord. No. 12135, May 9, 1979, 44 F.R.. 27633, which es-
tablished the President's Advisory Committee for
Women, was revoked by Hx. Ord. No, 12336, Dec. 21, 1881,
46 F.R.. 62239, set out below.

EX, OBD. NO. 12336. TASK FOROH ON LEGAL BEQUITY FOR
WOoMEN

Hx, Ord. No. 12836, Dec. 21, 1981, 46 F.R. 62289, as
amended by Hx, Ord, No. 12356, Apr, 1, 1982, 47 F.R.
14479, provided:

By the authority vested in me as President by the
Constitution of the United States of America, and in
order to provide for the systematic elimination of regu-
latory and procedural barriers which have unfairly pre-
cluded women from receiving egual treatment from
Federal activities, it is hereby ordered as follows:

SHOTION 1. Establishment. (&) There is established the
Task Force on Legal Equity for Women.

(b) The Task Force members shall be appointed by
the President from among nominees by the heads of the
following Bxecutive agencies, each of which shall have
one representative on the Task Force.

(1) Department of State,

(2) Department of The Treasury.

(3) Department of Defense,

(4) Department of Justice.

(8) Department of The Infierior.

(6) Department of Agriculturs,

(7) Department of Commerce.

(8) Department of Labor,

(9) Department of Health and Human Services.

(10) Department of Housing and Urban Development.

(11) Department of Transportation.

(12) Department of Energy.

(18) Department of Bducation.

ADD. 14
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(14) Agency for International Development.

(18) Veterans Adwminisiration [now Department of
Veterans Affairs].

(16) Office of Management and Budget.

(17) International Communication Agency.

(18) Office of Personnel Management.

(19) Bnvironmental Protection Agency.

(20) ACTION [now Corporation for National and Corm-
munity Service].

(21) Small Business Administration.

(o) The President shall designate one of the members
0 chair the Task Force, Other agencies may be invited
to participate in the functlons of the Tusk Force,

SHEO. 2. Functions. (a) The members of the Task Forece
shall be responsible for coordinating and facilitating in
their respective agencies, under the direction of the
head of their agency, the implementation of changes
ordered by the President in sex-disoriminatory Federal
regulations, policies, and practices,

(b) The Task Force shall periodically report to the
President on the progress made throughout the Govern-
ment in implementing the President’s directives.

(c) The Attorney General shall complete the review of
Federal laws, regulations, policies, and practices which
contain language that unjustifiably differentiates, or
which effectively discriminates, on the basis of sex.
The Attorney General or his designee shall, on a quar-
terly basis, report his findings to the President through
the Cabinet Council on Legal Policy.

SHO. 3, Administration. (a) The head of each Executive
agency shall, to the extent permitted by law, provide
the Task Force with such information and advice as
the Task Force may identify as being useful to fulfill
its functions,

(b) The agency with its representative chairing the
Task Force shall, to the extent permitted by law, pro-
vide the Task Force with such administrative support
as may be necessary for the effective performance of its
functions.

(c) The head of each agency represented on the Task
Foroe ghall, to the exbent permitted by law, furnish its
representative such administrative support as is nec-
essary and appropriate,

SEC. 4. General Provisions. (a) Section 1-101¢h) of Exec-
utive Order No, 12258, as amended, is revoked.

(b) Bxecutive Order No. 12135 ig revoked.

() Section 6 of Executive Order No, 12050, as amend-
ed, is revoked.

RONALD REAGAN.

[The Internationsal Communication Agency was re-
designated the United States Information Agency, see
section 303 of Pub. L. 97-241, title IIL, Aug. 24, 1982, 96
Stat, 281, set out as a note under section 1461 of Title
22, Foreign Relations and Intercourse. For abolition of
United States Information Agency (other than Broad-
casting Board of Governors and International Broad-
casting Bureau), transfer of functions, and treatment of
references theretio, see sections 6531, 6632, and 6561 of
Title 22.]

EX, ORD. NO. 13171, HISPANIO EMPLOYMENT IN THE
FEDERAT, GOVERNMENT

HEx. Ord. No, 13171, Oct. 1%, 2000, 66 F.R. 61251, pro-
vided:

By the authority vested in me ag President by the
Constitution and the laws of the United States of
America, and in order to improve the representation of
Hispanics in Federal employment, within merit system
principles and consistent with the application of appro-
priate veterans’ preference criteria, to achieve a Fed-
eral workforee drawn from all segments of society, it is
hereby ordered as follows:

SHOTION 1. Policy. It is the policy of the executive
branch to recruit gualified individuals from appro-
priate sources In an effort to achieve a workforce
drawn from all segments of soclety. Pursuant to this
policy, this Administration notes that Hispanics re-
main underrepresented in the Federal workforce: they
make up only 6.4 percent of the Federal civilian work-
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foree, roughly half of their total representation in the
civilian labor force. This Hxecutive Order, therefore, af-
firms ongoing policies and recommends additional poli-
cies to eliminate the underpresentation [sic] of His-
panics in the Federal workforce.

SHO. 2. Responsibilities of Execuiive Departments and
Agencies. The head of each execubive deparbment and
agency (agency) shall establish and maintain a pro-
gram for the recruitment and career development of
Hispanics in Federal employment, In its program, each
agenocy shall:

(a) provide a plan for recruiting Hispanics that cre-
ates s fully diverse workforce for the agency in the 21st
century;

(b) assess and eliminate any systemic barriers to the
effective recrnitment and consideration of Hispanics,
ineluding but not limited to:

(1) broadening the area of consideration to include
applicants from all approypriate sources;

(2) ensuring that selection factors are appropriate
and achieve the broadest consideration of applicants
and do nobt impose barriers to selection based on
nonmerit factors; and

(8) congidering the appointment of Hispanic Federal
executives to rating, selection, performance review,
and exscutive resources panels and boards;

(¢) improve outreach efforts to include organizations
outside the Federal Govermment in order to increase
the number of Hispanic candidates in the selection pool
for the Senior Hxzecutive Service;

(d) promote participation of Hispanic employees in
management, leadership, and career development pro-
grams;

(e) engure that performance plans for senior execu-
tives, managers, and supervisors include specific lan-
guage related to significant accomplishments on diver-
sity recruitment and career development and that ac-
countability is predicated on those plans;

(® establish appropriate agency advisory councils
that inclnde Hispanlc Employment Program Managers;

(g) implement the goals of the Government-wide His-
panic Employment Initiatives issued by the Office of
Personnel Management (OPM) in September 1997 (Nine-
Point Plan), and the Report to the President’s Manage-
ment Council on Hispanic Employment in the Federal
Government of March 1999;

(h) emsure that managers and supervisors receive
periodic training in diversity mamnagement in order to
carry out their responsibilities to mainbain a diverse
workforce; and

(1) reflect a continuing priority for eliminating His-
panic underrepresentation in the Federal workforce
and incorporate actions under this order as strategies
for achisving workforce diversity goals in the agency’s

. Government Performance and Results Act (BPRA) An-

nual Performance Plan,

Smc. 3. Cooperation. All efforts taken by heads of
agencies under sections 1 and 2 of this order shall, as
appropriate, further partmerships and cooperation
among Federal, public, and private sector employers,
and appropriate Hispanic organizations whenever such
partnerships and cooperation are possible and would
promote the Federal employment of qualified individ-
uals. In developing the long-term comprehensive strat-
egies reguired by section 2 of this order, agencies shall,
as appropriate, consult with and seek information and
advice from experts in the areas of special targsted re-
cruitment and diversity in employment,

SEC. 4. Responsibilities of the Office of Personnel Man-
agement. The Office of Personnel Management is re-
quired by law and regulations to undertake a Govern-
ment-wide minority recruitment effort, Pursuant to
that on-going effort and in implemsuntation of this
order, the Director of OPM shall:

(a) provide Federal human resources management
policy guidance to address Hispanic underrepre-
sentation where it occurs;

(b) take the lead in promoting diversity to executive
agencies for such actions as deemed appropriate to pro-
mote equal employment opportunity;

ADD. 15
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(¢) within 180 days from the date of this order, pre-
seribe such regulations as may be necessary to carry
out the purposes of this order;

(d) within 60 days from the date of this order, estab-
lish an Interagency Task Force, chaired by the Direc-
tor and composed of agency officials at the Deputy Sec-
retary level, or the equivalent. This Task Force shall
meet semi-annually to:

(1) review best practices in strategic human re-
sources management planning, including alignment
with agency GPRA plans;

(2) assess overall executive branch progress in com-
plying with the requirements of this order;

(8) provide advice on ways to increase Hispanic
community involvement; and

4 recommend any further actions, as appropriate,
in eliminating the underrspresentation of Hispanics
in the Federal workforce where it ocecurs; and ’
(8) issue an annual report with findings and recom-

mendations to the President on the progress made by
- agencies on matters related to this order, The first an-
nual report shall be issued no later than 1 year from
the date of this order,

SEe. 5. Judicial Review. This order is intended only to
improve the intermal management of the executive
branch. It does not create any right or benefif, sub-
stantive or procedural, enforceable in law or equity ex-
cept as may be identified in existing laws and regula-
tions, by a party against the United States, its agen-
cies, its officers or employees, or any other person.

WIrdIAM J. CLINTON,

ExX. ORD. No. 13506, ESTABLISHING A WHITHE HOUSH
COUNOCIH: ON WOMEN AND GIRLE

Hx, Ord, No. 13506, Maxr, 11, 2009, 74 F.R, 11271, pro-
vided:

By the authority vested in me as President by the
Consgtitution and the laws of the United States of
Americs, I hereby order as follows:

SECTION 1. Policy. Over the past generation, our soci-
ety hag made tremendousiprogress in eradicating bar-
riers to women’s success. A record number of women
are attending college and graduate school. Women
make up & growing share of our workforce, and more
women are corporate executbives and business owners
than ever before, helping boost the U.8. economy and
foster U.,S. competitivensss around the world, Today,
women are serving at the highest levels of all branches
of our Government.

Despite this progress, certain inequalities conbtinue to
pexrsist. On average, American women continue to earn
only aboub 78 cents for every dollar men make, and
women are still significantly underrepresented in the
sclence, engineering, and technology fields. Far too
many women lack health ingurance, and many are un-
able to fake time off to care for a new baby or an ailing
family member. Violence against women and girls re-
mains a global epidemic. The challenge of ensuring
equal educational opportunities for woirnen and girls
endures. As the current ecomomic crisis has sweph
acrosg our Nation, women have been sericusly affected.

These issues do not concern just women. When jobs
do not offer family leave, that affects men who wish to
help care for their families, When women earn less than
men for the same work, that affects families who have
40 work harder to make ends meet. When our daughters
do not have the same educational and career opportuni-
ties as our soms, that affects entire communities, our
economy, and our fubure as a Nation.

The purpose of this order is to establish a coordinated
Federal response to issues that particularly impact the
lives of womsen and girls and to ensure that Federal
programs and policies address and take into account
the distinctive concerns of women and girls, including
women of color and those with disabilities.

SmC. 2, White House Council on Women and Girls, There
is sstablighed within the Exscutive Office of the Presi-
dent a White House Council on Women and Girls (Coun-
cil),

ADD.
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(a) Membership of the Council. The Council shall con-
sist of the following members:

(1) the Senior Advisor and Assistant to the Presi-
dent for Intergovernmental Affalrs and Public Liai-
son, who shall serve as Chair of the Council;

(2) the Secretary of State;

(3) the Secretary of the Treasury;

(4) the Secretary of Defense;

(5) the Attorney General;

(6) the Secretary of the Interior;

(7) the Secretary of Agriculture;

(8) the Secretary of Commerce;

(9) the Secretary of Labor;

(10) the Secretary of Health and Human Services;

(11) the Secretary of Housing and Urban Develop-
ment;

(12) the Secretary of Transportation;

(18) the Secretary of Energy;

(14) the Secrstary of Bducation;

(15) the Secretary of Veterans Affairs;

(18) the Secretary of Homeland Securiby;

(17) the Representative of the United States of
Americs to the United Nations;

(18) the United States Trade Representative;

(19) the Director of the Office of Management and
Budget;

(20) the Administrator of the Environmental Pro-
tection Agency;

(21) the Chair of the Council of Economic Advisers;

(22) the Director of the Office of Personnel Manage-
ment;

(23) the Administrator of the Small Business Ad-
ministration;

(24) the Assistant to the President and Director of
the Domestic Policy Council;

(25) the Assistant to the President for Heonomic
Policy and Director of the National Beonomic Coun-
cil; and ’

(26) the heads of such other executive branch de-
partments, agencies, and offices as the President
may, from time to time, designate.

A member of the Counocil may designate, to perform
the Council functions of the member, a senior-level of-
ficial who is a part of the member’s department, agen-
oy, or office, and who is a full-time officer or employes
of the Federal Government, At the direction of the
Chair, the Council may establish subgroups consisting
exclusively of Council members or their designees
under this section, as appropriate.

(b) Administration of the Council. The Department of
Commerce shall provide funding and administrative
support for the Council to the extent permitted by law
and within exisfing appropriations. The Chair shall
convene regular meetings of the Council, determine its
agenda, and direct its work, The Chair ghall designate
an Bixecutive Director of the Council, who shall coordi~
nate the work of the Council and head any staff as-
signed to the Council.

Sm0. 3. Mission and Functions of the Council. The Coun-
cil shall work across executive departments and agen-
cies to provide a coordinated Federal response to issues
that have a distinct impact on the lives of womer and
girls, including assisting women-cwned businesses to
compete internationally and working to increase the
participation of women in the science, engineering, and
technology workforce, and to ensure that Federal pro-
grams and policies adequately take those impacts into
account. The Council shall be responsible for providing
recommendations to the President on the effects of
pending legislation and executive branch policy propos-
als; for suggesting changes to Federal programs or poli-
cies to address issues of special importance to women
and girls; for reviewing and recommending changes to
policles that have a distined impact on women in the
Tederal workforce; and for assisting in the develop-
ment of legislative and policy proposals of special im-
portance to women and girls. The functions of the
Council are advisory only.

Sno, 4. Outreach. Consistent with the objectives set
out in this order, the Council, in accordance with appli-
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cable law, in addition to regular meetings, shall con-
duct ontreach with representatives of nonprofit organi-
zations, State and local government sgencies, elected
officials, and other interested persons that will assist
with the Council’s development of a detailed gef of rec-
ommendations.

SHO, B, Federal Inferagency Plan. The Council shall,
within 150 days of the date of this order, develop and
submit to the President a Federal interagency plan
with recommendsations for interagency action consist-
ent with the goals of this order. The Fsederal inter-
agency plan shall include an assessment; by each mem-
ber executive department, agency, or office of the
status and scope of its efforts to further the progress
and advancement of women and girls, Such an assess-
ment shall include a report on the status of any offices
or programs that have been created to develop, imple-
ment, or monitor targeted imitiatives concerning
women or girls, 'The Federal interagency plan shall also
include recommendations for issues, programs, or ini-
tiatives that should be further evaluated or studied by
the Council. The Council shall review and update the
Federal interagency plan periodically, as appropriate,
and shall present to the President any unpdated recom-
mendations or findings.

Seo. 8. General Provisions. (a) The heads of executive
departments and agencies shall assist and provide in-
formation to the Council, consistent with applicable
law, as may be necessary to carry out the functions of
the Council. Bach executive department and agency
shall bear its own expense for participating in the
Coungcil.

(b) Nothing in this order shall be construed to impsair
or otherwise affect:

(i) authority granted by law to an executbive depart-
ment, agency, or the head thereof; ox

(i) funotions of the Director of the Office of Man-
agement and Budget relating to budgetary, adminis-
trative, or legislative proposals.

(c) This order shall be implemented consistent with
applicable law and subject t0 the availability of appro-
priations,

(d) This order is not intended. to, and does not, create
any right or benefit, substantive or procedural, snforce-
able at law or in equity by any party against the
United States, its departments, agencies, or entities,
its officers, employess, or agents, or any other person.

BARAOK OBAMA.,

EX. ORD, NO. 13683, ESTABLISHING A COORDINATED GOV-
ERNMENT-WIDE INITIATIVE TO PROMOTE DIVERSITY AND
INCLUSION IN THE FEDERAL WORKFORCHE

Ix, Ord, No, 13683, Aug. 18, 20i1, 76 F.R. 52847, pro-
vided:

By the authority vested in me as President by the
Constitution and the laws of the United States of
America, and in order to promote the Federal work-
place as a model of equal opportunity, diversity, and
inclusion, it is hereby ordered as follows:

SROTION 1. Policy. Our Nation derives strength from
the diversity of its population and from its commit-
ment to equal opportunity for all. We are at our best
when we draw on the talents of all parts of our soclety,
and our greatest accomplishments are achisved when
diverse perspectives are brought to bear to overcome
our greatest challenges,

A commitment to egual opportunity, diversity, and
inclusion is critical for the Federal Government as an
employer. By law, the Federal Government's recruit-
ment policies should “endeavor to achieve a work force
from all segments of society.” (5 U.S.C. 2301(b)(1)). As
the Nation's largest emyployer, the Fedsral Government
hag a special obligation to lead by example., Attaining
a diverse, qualified workforce is one of the cornerstones
of the merit-based civil service.

Prior HEgecutive Orders, including but nob limited to
those listed below, have taken a number of steps to ad-
dress the leadership role and obligations of the Federal
Government as an employer, For example, Executive
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Order 13171 of October 12, 2000 (Hispanic Employment in
the Federal Government), directed executive depart-
ments and agencies to implement programs for recruit-
ment and career development of Hispanic employees
and established a mechanism for identifying best prac-
tices in doing so. Execuiive Order 13518 of November 9,
2009 (Employment of Veterans in the Federal Govern-
ment), required the establishment of a Veterans Em-
ployment Initiative. Executive Order 18548 of July 26,
2010 (Increasing Federal Hmployment of Individuals
with Disabilities), and its related predecessors, Execu-
tive Order 13168 of July 28, 2000 (Increasing the Oppor-
tunity for Individuals With Disabilities to be Employed
in the Federal Government), and Executive Order 13078
of March 13, 1898 (Increasing Employment of Adults
With Disabilities), sought to tap the skills of the mil-
lions of Americans living with disabilities.

To realize more fully the goal of using the talents of
all segments of society, the Federal Government must
continue to challenge itself to enhance its ability to re-
cruit, hire, promote, and retain a more diverse work-
force. Further, the Federal Government must create a
culture that encourages collaboration, flexibility, and
fairness to emable individuals to participate to their
full potential,

Wherever possible, the Federal Government must
also sesk o comsolidate compliance efforts established
through related or overlapping statutory mandates, di-
rections from HFxecutive Orders, and regulatory re-
quirements. By this order, I am directing executive de-
partments and agencles (agencies) to develop and im-
plement a more comprehensive, integrated, and strate-
gic focus on diversity and inclusion as a key component
of their human resources strategies. This approach
should include a continuing effort to identify and adopt
best practices, implemented in an integrated manner,
to promote diversity and remove barriers to equal em-
ployment opportunity, consistent with merit system
principles and applicable law.

SHe. 2. Government-Wide Diversity and Inclusion Initia-
tive and Strategic Plan. The Director of the Office of Per-
sonnel Management (OPM) and the Deputy Director for
Management of the Office of Management and Budget
(OMB), in coordination with the President’s Manage-
ment Council (PMC) and the Chair of the Hgual Em-
ployment Opportunity Commission (BEOC), shall;

(a) establish a coordinated Government-wide initia-
tive to promote diversity and inclusion in the Federal
workforce;

(b) within 90 days of the date of this order:

(1) develop and issue a Government-wide Diversity
and Inclusion Strategic Plan (Govermment-wide Plan),
to be updated as appropriate and &t a minimum every
4 years, focusing on workforce diversity, workplace in-
clusion, and agency accountability and leadership, The
Government-wide Plan shall highlight comprehensive
strategies for agencies to identify and remove barriers
to equal employment opportunity that may exist in the
Federal Government’s recruitment, hiring, promotion,
retention, professional development, and training poli-
cies and practices;

(i1) review applicable directives to agencies related to
the development or submission of agency human cap-
ital and other workforce plans and reports in conmec-
tion with recruitment, hiring, promotion, retention,
professional development, and training policies and
practices, and develop a strategy for consolidating such
agency plans and reports where appropriate and per-
mitted by law; and

(ii1) provide guidance to agencies concerning formula~
tion of agency-specific Diversity and Inclusion Strate-
gic Plans prepared pursuant to section 3(b) of this
order;

(c) identify appropriate practices to improve the ef-
fectiveness of each agency’s efforts to vecruit, hire,
promote, retain, develop, and train a diverse and inclu-
sive workforce, consistent with merit system principles
and applicable law; and

(Q) establish a system for reporting regularly on
agencies’ progress in implementing their agency-spe-
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cific Diversity and Inclusion Strategic Plans and in
meeting the objectives of this order.

SEO. 8. Responsibilities of Executive Departments and
Agencies., All agencies shall implement the Gavern-
ment-wide Plan prepared pursuant to section 2 of this
order, and such other related guidance as issued from
time to time by the Director of OPM and Deputy Dirsc-
tor for Management of OMB, In addition, the head of
each executive department and agency referred to
under subsections (1) and (2) of section 801(b) of title 81,
United States Code, shall:

(a) designate the agency’s Chief Human Capital Offi-
cer to be responsible for enhancing employment and
promotion opportunities within the ageney, in collabo~
ration with the agency’s Director of Hqual Employ-
ment Opportunity and Director of Diversity and Inclu-
sion, if any, and consistent with law and merit system
principles, including development and implementation
of the agency-specific Diversity and Inclusion Strategic
Plan;

(b) within 120 days of the issuance of the Govern-
ment-wide Plan or ifs update under section 2(b)(i) of
this order, develop and submit for review to the Direc-
tor of OPM and the Deputy Director for Management of
OMB an agenocy-specific Diversity and Inclusion Strate-
gic Plan for recruiting, hiring, training, developing, ad-
vancing, promoting, and retaining a diverse workforce
consistent with applicable law, the Government-wide
Plan, merit system principles, the agency's overall
strategic plan, its human capital plan prepared pursu-
ant to Part 2560 of title 5 of the Code of Federal Regula-
tions, and other applicable workforce planning strate-
gies and initiatives;

(c) implement the agemcy-specific Diversity and In-
clusion Strategic Plan after incorporating it into the
agency’s human capital plan; and

(d) provide information as specified in the reporiing
requirements developed under section 2(d).

SHC. 4. General Provisions. (a) Nothing in this order
shall be construed to impair or ctherwise affect:

(i) authority granted to a department or agemcy or
the head thereof, including the authority granted to
EHOC by other Hxecutive Orders (including Executive
Order 12067) or any agency’s authority to establish an
independent Diversity and Inclusion Office; or

(ii) functions of the Directior of OMB relating to budg-
etary, administrative, or legislative proposals.

(b) This order shall be implemented congistent with
applicable 1aw and subject to the availability of appro-
priations.

(c) This order is not intended to, and does not, create
any right or benefit, substantive or procedural, enforce-
able at law or in equity by any party against the
United States, its departments, agencies, or entities,
ite officers, employees, or agents, or any other person.

BARACK OBAMA.

EX, OrD. No, 13665, NON-RETALIATION FOR DISCLOSURE
OF COMPENSATION INFORMATION

Bx, Ord. No. 13665, Apr. 8, 2014, 79 F.R. 20749, provided:

By the authority vested in me as President by the
Counstitution and the laws of the United States of
Americs, including the Federal Property and Adminis-
trative Services Act [of 1948], 40 U.8.C. 101 et seq., and
in order to take further steps to promote economy and
efficiency in Federal Government procurement, it is
hereby ordered as follows:

SuHeTION 1. Policy. This order is designed to promote
economy and efficiency in Federal Government pro-
curement, It is the policy of the executive branch to
enforce vigorously the civil rights laws of the United
States, including those laws that prokivit diserimina-
tory practices with respect to compensation. Federal
contractors that employ such practices are subject to
enforcement action, increasing the risk of disruption,
delay, and increased expense in Federal contracting.
Compensation discrimination also can lead to labor dis-
putes that are burdensome and costly.

‘When employees are prohibited from inquiring about,
disclosing, or discussing their compensation with fel-
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low workers, compensation discrimination is much
more difficult to discover and remediste, and more
likely to persist. Such prohibitions (either express or
tacit) also restrict the amount of information available
to participants in the Federal contracting labor pool,
which tends to diminish market sfficiency and decrease
the likelihood that the most qualified and productive
workers are hired at the market efficient price, Ensur-
ing that employees of Federal contractors may discuss
their compensation without fear of adverse action will
enhance the ability of Federal contractors and their
employees to detect and remediate unlawful discrimi-
natory practices, which will contribute to a more effi-
clent market in Federal contracting,

SHC, 2. [Amended Ex. Ord, No. 11246, set out abave.]

SEC, 8. Regulations. Within 160 days of the date of this
order, the Secretary of Labor shall propose regulations
to implement the requirements of this order.

SEC. 4. Severability. If any provision of thig order, or
the application of such provision or amendment to any
person or circumstance, is held to be invalld, the re-
mainder of this order and the application of the provi-
sions of such. to any person or circumstances shall not
be affected thereby,

Smo. 5. General Provisions. (a) Nothing in this order
shall be construed to limit the rights of an employese or
applicant for employment provided under any provision
of Iaw. It also shall not be construed to prevent a Fed-
eral contractor covered by this order from pursuing a
defenss, a8 long as the defense is not bassd on a rule,
policy, practice, agreement, or other instrument that
prohibits employess or applicants from discussing or
disclosing their compensation or the compensation of
other employees or applicants, subject to paragraph (8)
of section 202 of Bxecutive Order 11246, as added by this
order.

(b) Nothing in this order shall be construed to impair
or otherwise affect:

(i) the authority granted by law to a department,
agency, or the head thereof; or

(ii) the functions of the Director of the Office of Man-
agement and Budget relating to budgetary, administra-
tive, or legislative proposals,

(c) This order shall be implemented consistent with
applicable law and subject to the availability of appro-
priations.

(d) This order is not intendsd to, and does not, create
any right or benefit, subgtantive or procedural, enforce-~
able at law or in equity by any party against the
United States, ifis departments, agencies, or entities,
its cfficers, employees, or agents, or any other person.

S®C. 6. Effective Date, This order ghall become effec-
tive immediately, and shall apply to contracts entered
into on or after the effective date of rules promulgated
by the Department of Labor under section 3 of this
order,

BARACK OBAMA.,

EX, ORD. No. 13672. FURTHER AMENDMENTS TO EXEOU-
TIVE ORDBER 11478, EQUAL BEMPLOYMENT OPPORTUNITY
IN THE FEDERAL GOVERNMENT, AND EXHCUTIVE ORDER
11246, BQUAL EMPLOYMENT OPPORTUNITY

Ex, Ord, No. 138672, July 21, 2014, 79 F.R. 42971, pro-
vided:

By the authority vested in me as President by the
Constitution and the laws of the United States of
America, including 40 U.8.C. 121, and in order to pro-
vide for a uniform policy for the Federal Government
to prohibit diserimination and take further steps to
promote economy and efficiency in Federal Govern-
ment procurement by prohibiting discrimination based
on sexual orientation and gender identity, it is hereby
ordered as follows:

SEoTION 1. [Amendsd Bx, Ord. No. 11478, set oub
above.]

SECE, 2. [Amended Ex, Ord. No. 11246, set out above.]

SEO. 3. Regulations. Within 90 days of the date of this
order, the Secretary of Labor ghall prepare regulations
to implement the requirements of section 2 of this
order.

ADD. 18



Case: 17-13595

§2000e-1

SHC. 4. General Provisions, () Nothing in this order
shall be construed to impair or otherwiss affect:

(1) the authority granted by law to an agency or the
head thereof; or

(i1) the functions of the Director of the Office of Man-
agement and Budgst relating to budgetary, administra-
tive, or legiglative proposals.

(b) This order is not intended to, and does not, create
any right or benefit, substantive or procedural, snforce-
able at law or In equity by any party against the
United States, its departients, ageﬁeies, or entities,
its officers, employees, or agents, or any other person.

SHO. b. Effective Duie. This order shall become effec-
tive immediately, and section 2 of this order sghall
apply to contracts entered into on or after the effective
date of the rules promulgated by the Department of
Labor under section 8 of this order.

BARACK OBAMA,

ENBANCED COLLECTION OF RELHVANT DATA AND
STATISTIOB RELATING TO WOMEN

Memorandum of President of the United States, Mar.
4, 2011, 76 F.R. 12823, provided:

Memorandum for the Heads of Hxecutive Depart-
ments and Agencies

T am proud to work with the White House Counecil on
Women and Girls, the Office of Management and Budg-
ot, and the Department of Commerce on this week's re-
lease of Women in dmerica, a report detailing the status
of American women in the areas of families and in-
come, health, employment, education, and viclence and
crime. This report provides a snapshot of the status of
American women today, serving as & valuable resource
for Government officials, academics, members of non~
profit, nongovernmental, and news organizations, and
others,

My Administration is committed to ensuring that
Pederal programs achieve policy goals in the mosh
cost-effective manner, The Women in America report, to-
gether with the accompanying website collection of rel-
evant data, will assist Government officials in crafting
policies in light of available sbatistical evidence. It will
also assist the work of the nongovernmental sector, in-
cluding journalists, public policy analysts, and aca-
demic researchers, by providing data that allow greater
understanding of policies and programs.

Preparation of this report revealed the vast data re-
sources of the Federal statistical agencles, It also re-
vealed some gaps in data collection. Gathering and
analyzing additional dats to fill in the gaps could help
policymakers gather a more accurate and comprehen-
sive view of the status and needs of American women.

Accordingly, I hereby request the heads of executive
departments and agenciss, where possible within exist-
ing collectiong of data and in light of budgetary con-
straints, to identify and to seek to fill in gaps in statis-
tics and improve survey methodology relating to
women wherever appropriate, including in the broad
areas coversd by the Women in 4merica report: families
and income, health, employment, education, and vio-
lence and crime.

Hxarmples of some of the efforts that could be under-
taken by departments and agencies with respect to the
gathering or design of comprehensive data related to
women include the following:

(a) Maternal Mortality. I encourage the National
Centfier for Health Statistics (NCHS) to continue to
work with States and other registration areas to com-
plete the expeditious adoption of the most current
standards for the collection of information on vifal
events, ag well as the transition to electronic reporting
systems. Maternal mortality is an important indicator
of women’s health both internationally and nationally.
In the United States, maternal mortality statistics are
based upon the information recorded on death certifi-
cates and collected by State and local vital records of-
fices. The NCHS compiles the data across the 50 States
and other registration areas. Due to concerns about
data quality in the ascertainment of maternal mortal-
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ity sbatistics, the 2008 revision of the standard death
certificate introduced improved sbtandards for collect-
ing data. Until all 50 States and registration areas
adopt the new data standards, formulating a national-
level maternal mortality ratio remaing difficult.

(by Women in Lseadsership in Corporate America,
Women participate in every sector of the workforce,
Their current role in corporate leadership is an fmpor-
tant indicator of their progress. I encourage the Chair
of the Securities and Exchange Commission to seek to
supplement the information it already collects by seek~
ing to collect, among other data, information on the
presence of women in governance positions in corpora-
tions, in order to shed further light on the role of
women in corporate America.

(c) Women in Leadership in Public Service. I encour-
age the Corporation for National and Community Serv-
ice to include statistics about the role of women in di-
verse agpects of public service within its planned work
on measuring civic engagement.

This memorandum shall be carried out to the extent
permitted by law, consistent with the legal authorities
of exscutive departments and agencies and subject to
the availability of appropriations. Nothing in thig
memorandum ghall be construed to impalr or otherwise
affect the authority granted by law to a department or
agency, or the head thereof; or the functions of the Di-
rector of the Office of Management and Budget relating
to budgetary, administrative, or legislative proposals.

This memorandum is not inbtended to, and does not,
create any right or benefit, substantive or procedural,
enforceable at law or in equity by any party against
the United States, its departments, agencies, or enti-
ties, 1ts officers, employees, or agents, or any other
person.

The Director of the Office of Management and Budget
is hereby authorized and directed to publish this memo-
randum in the Federal Register.

BARACK OBAMA.

§2000e—1. Exemption

(a) Inapplicability of subchapter to certain aliens
and employees of religious entities

This subchapter shall not apply to an em-
ployer with respect to the employment of allens
outside any State, or to a religious corporation,
association, educational institution, or society
with regpect to the employment of individuals of
a particular religion to perform work connected
with the carrying on by such corporation, agso-
ciatbion, educational institubion, or society of its
activities.

(b) Compliance with statute as viclative of fox-
eign law

It shall not be unlawful under section 2000e—2
or 2000e-3 of this title for an employer (or a cor-
poration controlled by an employer), labor orga-
nization, employment agency, or joint Ilabor-
management committee controlling apprentice-
ship or other training or retraining (including
on-the-job training programs) to take any ac-
tion otherwise prohibited by such section, with
respect to an employee in a workplace in a for-
eign country if compliance with such section
would cause such employer (or such corpora-
tion), such organization, such agency, or such
committee to violate the law of the foreign
country in which such workplace is located.

(¢) Comtrol of corporation incorporated in for-
eign country

1) If an employer controls a corporation
whose place of incorporation ig a foreign coun-
try, any practice prohibited by section 2000e-2 or

ADD. 19



Case: 17-13595

Page 7477

XXTII, §2303(b), Oct, 24, 1992, 106 Stat. 2959, 2960,
3093.) ‘

REFERENCES IN TEXT

This chapter, referred to in subsecs, (a) and (b)(1), (8),
(B)D), was in the original “this Act”, meaning Pub. L.
101-218, Dec. 11, 1989, 108 Stat, 1859, known as the Re-
newable Hnergy and Hnergy Hificiency Technology
Competitiveness Act of 1989, which is classified prin-
cipally to this chapter. For complete classification of
this Act to the Code, see Short Title note set out under
section 12001 of this title and Tables.

AMENDMENTS

1992—Subsec. (a). Pub, L. 102486, §1202(d)(), sub-
stituted “and projects®’ for ¢, projects, and joint ven-
tures®,

Subsec. (b)(1). Pub. L. 102-486, §1202(c)(1), inserted
“three-year® before “management plan®,

Subsec. (b)(4). Pub. L. 102-486, §2303(h), inserted before
period at end “and the plan developed under section
5908 of this title.

Subgec, (b)(B), (6). Pub. L. 102-486, §1202(c)(2), added
pars, (6) and (6) and struck out former par. () which
read as follows: ‘““The plan ghall accompany the Presi-
dent's annual budget submission to the Congress,”

THERMINATION OF REPORTING REQUIREMENTS

For termination, effective May 15, 2000, of provisions
of law requiring submittal to Congress of any annual,
semiannual, or other regular periodic report listed in
House Docurment No., 1087 (Iin which reports required
under subsecs. (a) and (b) of this section are listed as
the 20th itern on page 84 and the 19th item on page 86),
see section 3003 of Pub. L, 104-66, as amended, set oub
a8 a nobe under section 1113 of Title 81, Monsy and Fi-
NATCE.

§12007, No antitrust immunity or defenses

Nothing in this chapter shall be deemed to
convey to any person, partnership, corporation,
or other entity immunity from civil or criminal
Hability under any antitrust law or to create de-
fenses to actions under any antitrust law. As
used in thig section, “antitrust laws” means
those Acts set forth in section 12 of title 15.

(Pub. L, 101218, §10, Dec. 11, 1989, 103 Stat. 1869.)
REFERENCHS IN TEXT

This chapter, referred to in text, was in the original
“this Act”, meaning Pub. L. 101-218, Dec, 11, 1989, 108
Stat. 1859, known as the Renewable Energy and Energy
Efficiency Technology Competitiveness Act of 1989,
which is clagsified principally to this chapter. For com-
plete classification of this Act to the Code, see Short
Title note set out under section 12001 of this title and
Tables,

CHAPTER 126—EQUAL OPPORTUNITY FOR
INDIVIDUALS WITH DISABILITIES

Sec,

12101. Findings and purpose,

12102. Definition of digability.

12103, Additional definitions.
SUBCHAPTER I-BMPLOYMENT

12111, Definitions.,

12112, Discrimination.

12113, Defenses.

12114, Tllegal use of drugs and aleohol.

12115, Posting notices.

121186, Regulations.

12117, Enforcement.

SUBCHAPTER II—PUBLIC SERVICES

PART A—PROHIBITION AGAINST DISCRIMINATION AND
OTHER GENERALLY APPLICABLE PROVISIONS

12131, Definitions,
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Sea,
12132, Discrimination.
12133, Enforcement,
12134, Regulations.

PART B—ACTIONS AFPLICABLE TO FPUBLIC TRANSPOR-
TATION PROVIDED BY PUBLIC ENTITIES CONSIDERED
DISORIMINATORY

SUBPART F—PUBLIC TRANSPORTATION OTHER THAN BY
ATRCRAFT OR OERTAIN RATL, OPERATIONS

12141, Definitions.

12142, Public entities operating fixed route systems.

12148, Paratransit ag a complement to fizxed route
service, .

12144, Public entity operating a demand responsive
system.

12145, Temporary relief where lifts are unavailable.

12148, New facilities.

12147, Alterations of existing facilities.

12148, Public transportation programs and activi-
ties in exigbing facilities and one car per
train rule.

12149, Regulations.

12150, Interim accessibility requirements.

SUBPART I—PUBLIC TRANSPORTATION BY INTERCITY AND
COMMUTER RAIL

12181, Definitions.

12162, Intercity and commuter rail actions consid-
ered discriminatory.

12168, Conformance of accessibility standards.

12164, Regulations.

12166. Interim accessibility requirements.

SUBCHAPTER II—PUBLIC ACCOMMODATIONS
AND SERVICES OPERATHED BY PRIVATE ENTI-
TIES

12181. Definitions.

12182, Prohibition of discrimination by public ac-
commodations.

12183. New construction and alterations in public
accommodations and commercial facilities,

12184. Prohibition of discriminastion in specified
public transportation ssrvices provided by
private entities.

12185, Study.

12188, Regulations,

12187. Exempfions for private clubs and religious or-
ganizations.

12188. Enforcement.

12189. Examinations and courses.

SUBCHAPTER IV-MISCELLANEQOUS PROVISIONS

12201, Construction.

12202, State immunity.

12208, Prohibition against retaliation and coercion.

12204, Regulations by Architectural and Transpor-
tation Barriers Complisnce Board.

12205, Attornsy’s fees.

12206a. Rule of construction regarding regulatory au-
thority.

12208. Technical assistance.

12207, Federal wilderness areas.

12208. Transvestites,

12209. Instrumentalities of Congress.

12210. Tllegal use of drugs.

12211, Definitions.

12212, Alternative means of dispute resolution.

12213. Severability.

§12101. Findings and purpose
(a) Findings
The Congress finds that—

(1) physical or mental disabilities in no way
diminish a person’s right to fully participate
in all aspects of society, yet many people with
physical or mental disabilities have been pre-
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cluded from doing so because of discrimina-
tion; others who have a record of a disability
or are regarded as having a disability also
have been subjected to discrimination;

(2) historically, society has tended to isolate
and segregate individuals with disabilities,
and, despite some improvements, such forms
of digorimination against individuals with dis-
abilities continue to be a serious and pervasgive
social problem;

(8) discrimination against individuals with
disabilities persists in such critical areas as
employment, housing, public accommodations,
education, transportation, communication,
recreation, institutionalization, health serv-
ices, voting, and access to public services;

(4) unlike individuals who have experienced
discrimination on the basis of race, color, sex,
national origin, religion, or age, individuals
who have experienced discrimination on the
basis of disability have often had no legal re-
course to redress such diserimination;

(5) individuals with disabilities continually
encounter various forms of discrimination, in-
cluding outright intentional exclusion, the
digscriminatory effects of architectural, trans-
portation, and communication barriers, over-
protective rules and policies, failure to make
modifications to existing facilities and prac-
tices, exclusionary qualification standards and
criteria, segregation, and relegation to lesser
gervices, programs, activities, benefits, jobs,
or other opportunities;

(6) census daba, national polls, and other
studies have documented that people with dis-
abilities, as a group, occupy an inferior status
in our society, and are severely disadvantaged
socially, voecationally, economically, and edu-
cabionally;

(7) the Nation’s proper goals regarding indi-
viduals with disabilities are to assure equality
of opportunity, full participation, independent
living, and economic self-sufficiency for such
individuals; and

(8) the continuing existence of unfair and
unnecessary discrimination and prejudice de-
niegs people with disabilities the opportunity
to compete on an equal basgis and to pursue
thoge opportunities for which our free society
is justifiably famous, and costs the United
States billions of dollars in unnecessary ex-
penses resulbting from dependency and non-
productivity.

(b) Purpose
It is the purpose of this chapter—

(1) to provide a clear and comprehensive na~
tional mandate for the elimination of dis-
crimination against individuals with disabil-
ities;

(2y to provide clear, strong, consistent, en-
forceable standards addressing discrimination
against individuals with disabilities;

(3) to ensure that the Federal Government
plays a central role in enforcing the standards
esbablighed in this chapter on behalf of indi-
viduals with digabilities; and

(4) to invoke the sweep of congressional au~
thority, including the power to enforce the
fourteenth amendment and to regulate com-
merce, in order to address the major areas of
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discrimination faced day-to-day by people
with disabilities.

(Pub. L. 101-336, §2, July 26, 1880, 104 Stat. 328;
Pub. L. 110-325, §3, Sept. 25, 2008, 122 Stat. 356564.)

REFERENCES IN TEXT

This chapbter, referred to in subsec. (b), was in the
original *this Act®, meaning Pub. L. 101-336, July 26,
1090, 104 Stat. 327, which is classifisd principally to this
chapter. For complete classification of this Act to the
Code, see Short Title note set out below and Tables.

AMBENDMENTS

2008—Bubsec, (a)(1)., Pub, L. 110-326, §3(1), amended
par, (1) generally, Prior to amendment, par. (1) read as
follows: ‘“‘some 43,000,000 Americans have one or more
physical or mental disabilities, and this number is in-
creasing as the population as s whole is growing
older;®.

Subsec, (X7 to (9). Pub, L. 110-825, §3(2), (3), redesiz-
nated pars. (8) and (8) as (7) and (8), respectively, and
struck out former par. (7) which read as follows: “indi~
viduals with disabilities are a discrete and insular mi-
nority who have besn faced with restrictions and limi-
tations, subjected to a history of purposeful unegual
treatment, and relegated to a position of political pow-
erlessness In our society, based on characteristics that
are beyond the control of such individuals and resulb-
ing from stereotypic assumptions not truly indicative
of the individual ability of such individuals to partici-
pate in, and contribute to, society;”.

EFFECTIVE DATE OF 2008 AMENDMENT

Amendment by Pub. L. 110-326 effective Jan. 1, 2009,
see section 8 of Pub. L. 110-328, seb out as a note under
section 706 of THitle 29, Laboxr,

SHORT TITLE OF 2008 AMENDMENT

Pub. L, 110-825, §1, Sept. 25, 2008, 122 Stat. 3553, pro-
vided that: “This Act [enacting sections 12103 and
122062 of this title, amending this section, sections
12102, 12111 to 12114, 12201, and 12206 to 12218 of this title,
section 706 and former section 706 of Mitle 29, Labor,
and enacting provisions set out as notes under this sec-
tion and section 705 of Title 29] may be cited as the
‘ADA Amendments Act of 2008'.”

SHORT TITLH

Pub. L. 101-336, §1(a), July 26, 1990, 104 Stat. 827, pro-
vided that: “This Act [enacting this chapter and sec-
tion 225 of Title 47, Telscommunications, amending sec-
tion 706 of Title 29, Labor, and sections 152, 221, and 611
of Title 47, and emacting provisions set out as notes
under sections 12111, 12131, 12141, 12161, and 12181 of this
title] may be cited as the ‘Americans with Digabilities
Aot of 1990°.”

FINDINGS AND PURPOSES OF PUB. L. 110-825

Pub. L, 110-325, §2, Sept. 25, 2008, 122 Stat, 3563, pro-
vided that:
“(a) FPoOINGs.—Congress finds that—

“(1) in enacting the Americans with Disabilities
Act of 1990 (ADA) [42 U.S.C. 12101 et seq.], Congress
jntended that the Act ‘provide a clear and compre-
hengive national mandate for the elimination of dis-
crimination against individuals with disabilifies’ and
provide broad coverage;

*(2) in enacting the ADA, Congress recognized that
physical and mental disabilities in no way diminish a
person’s right: to fully participate in all aspects of so-
ciety, but that people with physical or mental dis-
abilities are frequently precluded from doing sc be-
cause of prejudice, antiquated attitudes, or the fail-
ure to remove societal and institutional barriers;

¢(8) while Congress expected that the definition of
disability under the ADA would be interpretied con-
sisbently with how courts had applied the definition
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of a handicapped individual under the Rehabilitation
Act of 1973 [29 U.S.C. 701 st seq.], that expectation has
not been fulfilled;

“(4) the holdings of the Supreme Court in Sutton v.
United Air Lines, Inc,, 527 U.S. 471 (1999) and its com-
panion cases have narrowed the broad scope of pro-
tection intended to be afforded by the ADA, thus
eliminating protection for many individuals whom
Congress intended to protect;

*'(8) the holding of the Supreme Court in Toyota
Motor Manufacturing, Kentucky, Inc. v. Williams, 534
U.S, 184 (2002) further marrowed the broad scope of
protection intended to be afforded by the ADA;

*(8) as a result of these Supreme Court cases, lower
courts have incorrectly found in individual cases that
people with a range of substantislly Hmiting impair-
ments are nob people with disabilities;

“(7) in particular, the Supreme Court, in the case of
Toyota Motor Manufacturing, Kentucky, Inc. v. Wil-
Iiamg, B34 U.8. 184 (2002), interpreted the term ‘sub-
stantially 1imits’ to require a greater degree of limi-
tation than was intended by Congress; and

“(8) Congress finds that the currvent Equal Employ-
ment Opportunity Commission ADA regulations de-
fining the term ‘substantially limits® as ‘significantly
restricted’ are inconsistent with congressional in-
tent, by expressing too high a standard.

“(b) PurposES.—The purposes of this Act [see Short
'Title of 2008 Amendment note abovs] are—

“(1) to carry out the ADA's objectives of providing
‘s, clear and comprehensive national mandate for the
elimination of diserimination’ and ‘clear, strong, con-
sistent, enforceable standards addressing discrimina-
tion’ by reinstating a broad scope of protection to be
available under the ADA;

“(2) to reject the requirement enunciated by the
Supreme Court in Sufton v, United Air Lines, Inc,,
527 U.SB. 471 (1999) and its companion cages that
whether an impairment subsbantially limits a major
life activity is to be determined with reference to the
ameliorative effects of mitigating measures;

#(3) to reject the Supreme Court’s reasoning in Sut-
ton v. United Air Lines, Inec,, 527 U.8. 471 (1999) with
regard to coverage under the third prong of the defi-
nition of disability and to reinstate the reasoning of
the Supreme Court in School Board of Nassau County
v. Arline, 480 U.S. 278 (1987) which sebt forth a broad
view of the third prong of the definition of handicap
under the Rehabilitation Act of 1978;

(4 to rejeot the standards enunciated by the Su-
preme Court in Toyota Motor Manufacturing, Ken-
tucky, Inc. v. Williams, 534 U.S. 184 (2002), that the
terms ‘substantially’ and ‘major’ in the definition of
disability under the ADA ‘need to be interpreted
strictly to create a demanding standard for qualify-
ing as disabled,’” and that to be substantially limited
in performing a major life activity under the ADA ‘an
individual must have an impairment that prevents or
severely restricts the individual from doing activities
that are of central importance to most people’s daily
lives’;

*(B) to convey congressional intent that the stand-
ard created by the Supreme Court in the case of Toy-
ota Motor Manufacturing, Kentucky, Inc. v, Wil-
lams, 534 U.S, 184 (2002) for ‘substantially limits’, and
applied by lower courts in numerous decisions, has
created an inappropriately high level of limitation
necessary to obfain coverage under the ADA, to con-
vey that it is the intent of Congress that the primary
chject of attention in cases brought under the ADA
should be whether entities covered under the ADA
have complied with their obligations, and to convey
that the question of whether an individual’s impair-
ment is a disgbility under the ADA should not de-
mand extensive analysis; and

“(6) to express Congress’ expectation that the Hqual
Employment Opportunity Commission will revise
that portion of its current regulations that defines
the term ‘substantially limits’ as ‘significantly re-
stricted’ to be consistent with this Act, including the
amendments made by this Act.”

TITLE 42—THE PUBLIC HEALTH AND WELFARE §12102

STUDY BY GENHRAL ACCOUNTING OFFICE OF EXISTING
DIBABILITY-RELATED HMPLOYMENT INCENTIVES

Pub. L. 106-170, title III, §303(a), Dec. 17, 1999, 113
Stat, 1808, provided that, as soon as practicable after
Dec, 17, 1999, the Comptroller General was to undertake
a study to assess existing tax credits and other disabil-
ity-related employment incentives under the Ameri-
cans with Disabilities Act of 1980 (42 U.8.C. 12101 et
seq.) and other Federal laws, specifically addressing the
extent to which such credits and other incentives
would encourage exployers to hire and retain individ-
uals with disgbilities; and that, not later than 3 years
after Dec. 17, 1999, the Comptroller General was to
transmit to the appropriate congressional committees
a written report presenting the results of the sbudy and
any appropriate recommendations for legiglative or ad-
ministrative changes.

§ 12102, Definition of disability

As used in this chapber:
(1) Disability

The term ‘‘disability’” means, with respect
to an individual— .

(A) a physical or mental impairment that
substantially limits one or more major life
activities of such individual;

(B) a record of such an impairment; or

(C) being regarded as having such an im-
pa,il;‘ment (a8 described in paragraph (8)).

(2) Major life activities
(A) In general

For purposes of paragraph (1), major life
activities include, but are not limited to,
caring for onegelf, performing manual tasks,
seeing, hearing, eating, sleeping, walking,
standing, 1lifting, bending, speaking, breath-
ing, learning, reading, concentrating, think-
ing, communicating, and working,

(B) Major bodily functions

For purposes of paragraph (1), a major life
activity also includes the operation of a
major bodily function, inecluding but not
limited to, functions of the immune system,
normal cell growth, digestive, bowel, blad-
der, mneurological, brain, respiratory, cir-
culatory, endocrine, and reproductive func-
tioms.

(3) Regarded as having such an impairment

For purposes of paragraph (1)(C);

(A) An individual meets the requirement
of “being regarded as having such an impair-
ment” if the individual establishes that he
or she has been subjected to an action pro-
hibited under this chapter because of an ac-
tual or perceived physical or mental impair-
ment whether or not the impairment Hmits
or is perceived to limit a major life activity.

(B) Paragraph (1)(C) shall not apply to im-
pairments that are transitory and minor. A
transitory impairment is an impairment
with an actual or expected duration of 6
months or less.

(4) Rules of construction regarding the defini-
tion of disability
The definition of *‘disability” in paragraph
(1) shall be construed in accordance with the
following:

(A) The definition of disability in this

chapter shall be congtrused in favor of broad
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coverage of individuals under this chapter,
to the maximum extent permitted by the
terms of this chapter.

(B) The term ‘“‘substantially limits’’ shall
be interpreted consistently with the findings
and purposes of the ADA Amendments Act of
2008.

(C) An impairment that substantially lim-
its one major life activity need not limit
other major life activities in order to be con-
sidered a disability.

(D) An impairment that iz episodic or in
remission is a disability if it would substan-
tially limit a major life activity when ac-
tive.

(E)(1) The determination of whether an im-
pairment substantially limits a major life
activity shall be made without regard to the
ameliorative effects of mitigating measures
such ag—

(I) medication, medical supplies, equip-
ment, or appliances, low-vision devices
(which do not include ordinary eyeglasses
or contact lenses), prosthetics including
limbs and devices, hearing aids and coch-
lear implants or other implantable hearing
devices, mobility devices, or oxygen ther-
apy equipment and supplies;

(IT) use of assisgtive technology;

(I1I) reasonable accommodations or aux-
iliary aids or services; or

(IV) learned behavioral or adaptive neu-
rological modifications.

(ii) The ameliorative effects of the mibi-
gating meagures of ordinary eyeglasses or
contact lenses shall be congidered in deter-
mining whether an impairment substan-
tially limits a major life activity.

(ii1) Ag used in this subparagraph—

(I) the term *‘ordinary eyeglagses or con-
tact lenses” means lenses that are in-
tended to fully correct visuwal acuity or
eliminate refractive error; and

(IT) the term ‘‘low-vision devices’’ means
devices that magnify, enhance, or other-
wise augment a visual image.

(Pub. L. 101-336, §3, July 26, 1990, 104 Stat. 329;
Pub. L. 110-325, §4(a), Sept. 25, 2008, 122 Stat.
3B55.)

RBFERENCES IN TEXT

‘This chapter, referred to in text, was in the original
“this Act*, meaning Pub. L. 101-336, July 28, 1990, 104
Stat. 327, which is classified principally to this chapter.
For complete classification of this Act to the Code, see
Short Title note set out under section 12101 of this title
and Tables.

The ADA Amendments Act of 2008, referred to in par.
®(B), is Pub. L. 110-325, Sept. 25, 2008, 122 Stat. 3553.
Sectlon 2 of the Act, relating to the findings and pur-
poses of the Act, is set out as a note under section 12101
of this title. For complete classification of this Ach to
the Code, see Short Title of 2008 Amendment note
under section 12101 of this title and Tables.

AMENDMENTS

2008—Pub, L. 110-825 amended section generally. Prior
to amendment, section consisted of pars. (1) to 3) de-
fining for purposes of this chapter “auxiliary aids and
services”, “disability’, and “State’’.

EFFHOTIVE DATE OF 2008 AMEBNDMENT

Amendment by Pub. L. 110-325 effective Jan. 1, 2009,
see section § of Pub. L. 110-825, set oub as a note under
section 706 of Title 28, Labor.
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§12103, Additional definitions

As used in this chapter:
(1) Auxiliary aids and sexrvices

The bterm *“‘auxiliary aids and services” in-
cludes—

(A) qualified interpreters or other effective
methods of making aurally delivered mate-
rials available to individualgs with hearing
impairments;

(B) qualified readers, taped texts, or other
effective methods of making visually deliv-
ered materials available to individuals with
visual impairments;

(C) acquisition or modification of equip-
ment or devices; and

(D) other similar services and actions.

(2) State

The term ‘“‘State’” means each of the several
States, the District of Columbia, the Common-
wealth of Puerto Rico, Guam, American
Samosg, the Virgin Islands of the United
States, the Trust Territory of the Pacific Is-
lands, and the Commonwealth of the Northern
Mariana Islands,”’.

(Pub. L. 101-336, §4, as added Pub, L. 110-325,
§4(b), Sept. 25, 2008, 122 Stat. 3666.)

REFHRENCES IN 'TEXT
This chapter, referred to in text, was in the original
“this Act”, meaning Pub. L. 101-336, July 26, 1990, 104
Stat, 327, which is classified principally to this chapter.
For complete clasgification of this Act to the Cods, see
Short Title note get out under section 12101 of this title
and Tables,

EFFECTIVE DATE

Section effective Jan. 1, 2009, see ssction 8 of Pub. L.
110-325, set out as an Bffective Date of 2008 Amendment
note under section 706 of Title 28, Labor,

TERMINATION OF TRUST TERRITORY OF THE PACIFIC
ISLANDS

For termination of Trust Territory of the Pacific Is-
lands, ses note set out preceding section 1881 of Title
48, Territories and Insular Possessions,

SUBCHAPTER I—EMPLOYMENT

§ 12111, Definitions

Asg used in this subchapter:
(1) Commission

The term “Commission” means the BEqual
Employment Opportunity Commission estab-
lished by section 2000e—-4 of this title.
(2) Covered entity

The term ‘“covered entity’ means an em-
ployer, employment agency, labor organiza-
tion, or joint labor-management committee,
(8) Direct threat

The term ‘‘direct threat’ means a signifi-
cant risk to the health or safety of others that
cannot be eliminated by reasonable accommo-
dation.
(4) Employee

The term ‘“‘employee” means an individual
employed by an employer. With respect to em-
ployment in a foreign country, such term in-

ADD. 23



Case: 17-13595

Page 7481

cludes an individual who is a citizen of the
United States.
(5) Employer

(A) In general

The term ‘“‘employer’” means a person en-
gaged in an industry affecting commerce
who hag 15 or more employees for each work-
ing day in each of 20 or more calsndar weeks
in the current or preceding calendar year,
and any agent of such person, except that,
for two years following the effective date of
this subchapter, an employer meang a person
engaged in an industry affecting commerce
who has 25 or more employees for each work-
ing day in each of 20 or more calendar weeks
in the current or preceding year, and any
agent of such person.

(B) Exceptions

The term “‘employer” doesg not include—
(i) the United States, a corporation
wholly owned by the government of the
United States, or an Indian tribe; or
(i) a bona fide private membership club
(other than a labor organization) that is
exempt from taxabion under section 501(e)
of title 26,
(6) Illegal use of drugs
(A) In general

The term “‘illegal use of drugs’ means the
use of drugs, the possession or distribution
of which is unlawful under the Controlled
Substances Act [21 U.S.C. 801 et seq.]. Such
term does not include the use of a drug
taken under supervision by a licensed health
care professional, or other uses authorized
by the Controlled Substances Act or other
provisions of Federal law.

(B) Drugs

The term ‘“‘drug®” means a controlled sub-
stance, as defined in schedules I through V
of section 202 of the Controlled Substances
Act [21 U.8.C. 812].

(7) Person, ete.

The terms “‘person®, “‘labor organization®,
“employment agency”’, ‘‘commerce’’, and ‘“in-
dustry affecting commerce’, shall have the
same meaning given such terms in section
2000e of this title.

(8) Qualified individual

The term ‘“qualified individnal’® meansg an
individual who, with or without reasonable ac-
commodation, can perform the essential func-
tions of the employment position that such in-
dividual holds or desires. For the purposes of
this subchapter, consideration shall be given
to the employer’s judgment as to what func-
tions of a job are essential, and if an employer
has prepared a written deseription before ad-
vertising or interviewing applicants for the
job, thig description shall be considered evi-
dence of the essential functions of the job.

(9) Reasonable accommodation

The term ‘“‘reasonable accommodation®” may
include—
(A) making existing facilities used by em-
ployees readily accessible to and usable by
individuals with disabilities; and
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(B) job restructuring, part-time or modi-
fied work schedules, reassignment to a va-
cant position, acquisition or modification of
squipment or devices, appropriate adjust-
ment or modifications of examinations,
training materials or policies, the provision
of qualified readers or interpreters, and
other similar accommodations for individ-
uals with digabilities.

(10) Undue hardship
(A) Im general

The term ‘“‘undue hardship’ means an ac-
tion requiring significant difficulty or ex-
pense, when congidered in light of the fac-
tors set forth in subparagraph (B).

(B) Factors to be considered

In determining whether an accominoda-
tion would impose an undue hardship on a
covered entity, factors to be considered in-
clude—

(i) the nature and cost of the accommo-
dation needed under thig chapter;

(ii) the overall financial resources of the
facility or facilities involved in the provi-
sion of the reasonable accommodation; the
number of persons employed at such facil-
ity; the effect on expenses and resources,
or the impact otherwise of such accommo-
dation upon the operation of the facility;

(ii1) the overall financial regources of the
covered entity; the overall size of the busi-
ness of a covered entity with respeot to the
number of its employees; the number,
type, and location of its facilities; and

(iv) the type of operation or operations
of the covered entity, including the com-
posibion, structure, and functions of the
workforce of such entity; the geographic
peparsteness, administrative, or fiscal re-
lationship of the facility or facilities in
question to the covered entity.

(Pub, L. 101-336, title I, §101, July 26, 1990, 104
Stat. 330; Pub. L. 102-168, title I, §109(a), Nov, 21,
1991, 105 Stab. 1077; Pub. L. 110-325, §5(c)(1), Sept.
26, 2008, 122 Stat. 3557.)

LREFERENCES IN TEXT

The effective date of this subchapter, referred to in
par. (B)(A), is 24 months after July 26, 1990, see section
108 of Pub. L., 101-836, set out as an Hffective Date note
below.

The Confrolled Substances Act, referred fto in par.
{8)(A), i8 title IT of Pub. L. 91-518, Oct, 27, 1970, 84 Stat,
1242, as amended, which is classified principally to sub-
chapter I (§801 et seq.) of chapter 18 of Title 21, Food
and Drugs. For complete classification of this Act to
the Code, see Short Title note set out under section 801
of Title 21 and Tables.

This chapter, referred to in par. (1(B)({1), was in the
original “this Act®, meaning Pub. L. 101-336, July 26,
1990, 104 Stat. 327, which is classified principally to this
chapter. For complete classification of this Act to the
Code, see Short Title note set oub under section 12101
of this title and Tables.

CONSTITUTIONALITY

For constitutionality of section 101 of Pub. I.. 101-836,
see Congressional Research Service, The Constitution
of the United States of America: Analysis and Interpre-
tation, Appendix 1, Acts of Congress Held Unconstitu-
tional in Whole or in Part by the Supreme Court of the
United States.
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ANMENDMENTS

2008—Par. (8). Pub. L. 110-325 struck out “with a dis-
ability” after “individual” in heading and the first two
places appearing in text,

1991—Par. (4), Pub. L, 102-166 inserted at end “With
respect to employment in a foreign country, such term
includes an individual who is a citizen of the United
States.”

EFFECTIVE DATE OF 2008 AMENDMENT

Amendment by Pub. I, 110-325 effective Jan. 1, 2008,
see section 8 of Pub. L. 110-325, set out as a note under
section 706 of Title 29, Labor.

EFFECTIVE DATH OF 1991 AMENDMENT

Amendment by Pub. L. 102-166 inapplicable to con-
duct oscurring before Nov, 21, 1991, see section 109(c) of
Pub. L. 102-1686, set out as a note under sechion 2000e of
this title.

EFFECTIVE DATE

Pub. L. 101-336, title I, §108, July 26, 1990, 104 Stat.
337, provided that: ‘“This title [enacting this sub-
chapter] shall become sffective 24 months after the
date of enactment [July 26, 1990].”

§ 12112, Discrimination
(a) General rule

No covered entity shall discriminate against a
qualified individual on the bagis of disability in
regard to job application procsdures, the hiring,
advancement, or discharge of employees, em-
ployee compensation, job training, snd other
terms, conditions, and privileges of employ-
ment.

(b) Construction

As used in subsection (a) of this section, the
term ‘‘discriminate against a gqualified individ-
ual on the basis of disability”’ includes—

(1) limiting, segregating, or classifying a job
applicant or employee in a way that adversely
affects the opportunities or status of such ap-
plicant or employee because of the disability
of such applicant or employee;

(2) participating in a contractual or other
arrangement or relationship that has the ef-
fect of subjecting a covered entity’s qualified
applicant or employee with a disability to the
diserimination prohibited by this subchapber
(such relationship includes a relationship with
an employment or referral agency, labor
union, an organization providing fringe bene-
fits to an employee of the covered entity, or
an organization providing training and ap-
prenticeship programs);

(8) utilizing standards, criteria, or methods
of administration—

(A) that have the effect of discrimination
on the basis of disability; or

(B) that perpetuate the discrimination of
others who are subject to common adminis-
trative control;

(4) excluding or otherwise denying equal jobs
or benefity to & qualified individual because of
the known disability of an individual with
whom the qualified individual is known to
have a relationship or association;

(B)(A) not making reasonable accommoda-
tions to the known physical or mental limita-
tions of an otherwise qualified individual with
a disability who is an applicant or employee,
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unless such covered entity can demonstrate
that the accommodation would impose an
undue hardship on the operation of the busi-
ness of such covered entity; or

(B) denying employment opportunities to a
job applicant or employee who is an otherwise
qualified individual with a disability, if such
denial is based on the need of such covered en-
tity to make reasonable accommodation to
the physical or mental impairments of the em-
ployee or applicant;

(6) using qualification standards, employ-
ment tests or other selection criteria that
screen out or tend to screen out an individual
with a disability or a class of individuals with
disabilities unless the standard, test or other
selection criteria, as used by the covered en-
tity, is shown to be job-related for the position
in question and is consistent with business ne-
cessity; and

(7) failing to select and administer tests con-
cerning employment in the most effective
manner o ensure that, when such test is ad-
ministered to & job applicant or employes who
has a disability that impairs sensory, manual,
or speaking skills, such test results accurately
reflect the skills, aptitude, or whatever other
factor of such applicant or employee that such
test purports to measure, rather than reflect-
ing the impaired sensory, manual, or speaking
skills of such employee or applicant (except
where such skills are the factors that the test
purports o measure),

(c) Covered entities in foreign countries
(1) In general

It shall not be unlawful under this section
for a covered entity to take any action thab
constitutes discrimination under this section
with resgpect to an employee in a workplace in
a foreign country if compliance with this sec-
tion would cause such covered entity to vio-
late the law of the foreign counfry in which
such workplace ig located.

(2) Control of corporation
(A) Presumption

If an employer controls a corporation
whose place of incorporation is a foreign
country, any practice that constitutes dis-
crimination under this section and is en-
gaged in by such corporation shall be pre-
sumed to be engaged in by such employer.

(B) Exception

This section shall not apply with respect
to the foreign operations of an employer
that is a foreign person not controlled by an
American employer.

{0) Determination

For purposes of this paragraph, the deter-
mination of whether an employer controls a
corporation shall be based on—

(i) the interrelation of operations;

(ii) the common management;

(iii) the centralized control of labor rela-
tions; and

(iv) the common ownership or financial
control,

of the employer and the corporation.
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ses of the covered entity are employed in an
industry subject to such regulations, includ-
ing complying with regulations (if any) that
apply to employment in sensitive positions
in such an industry, in the case of employses
of the covered entity who are employed in
such pogitions (as defined in the regulations
of the Nuclear Regulatory Commisgsion); and

(C) ernployees comply with the standards
established in such regulations of the De-
partment of Transportation, if the employ-
ees of the covered entity are employed in a
transportation industry subject to such reg-
ulations, including complying with such reg-
wlations (if any) that apply to employment
in sensitive positions in such an industry, in
the case of employees of the covered entity
who are employed in such positions (as de-
fined in the regulations of the Department
of Transportation).

(d) Drug testing
(1) In general

For purposes of this subchapter, a test to de-
termine the illegal use of drugs shall not be
considered a medical examination.

(2) Construction

Nothing in this subchapter shall be con-
strued to encourage, prohibit, or authorize the
conducting of drug testing for the illegal use
of drugs by job applicants or employees or
making employment decisions based on such
test results.

(e) Transportation employees

Nothing in this subchapter shall be construed
0 encourage, prohibit, restrict, or authorize the
otherwise lawful exercise by entities subject to
the jurisdiction of the Department of Transgpor-
tation of authority to—

(1) test employees of such entities in, and
applicants for, positions involving safety-sen-
sitive duties for the illegal use of drugs and for
on-duty impairment by alcohol; and

(2) remove such persons who test pogitive for
illegal use of drugs and on-dubty impairment
by alcohol pursuant to paragraph (1) from
safety-sensitive duties in implementing sub-
section (o) of this section.

(Pub. L. 101-336, title I, §104, July 26, 1990, 104
Stat. 334; Pub. L. 110-325, §5(c)(2), Sept. 25, 2008,
122 Stat. 85657.)

REFERENCES IN TEXT

This chapter, referred to in subsec. (b), was in the
original ‘“this Act”, meaning Pub. L, 101-336, July 26,
1980, 104 Stat. 827, which is classified principally to this
chapter, For complete classification of this Act to the
Code, see Short Title note set out under section 12101
of this title and Tables,

CODIFICATION

In subsec, (c)(8), ‘‘chapter 81 of title 41’ substituted
for “the Drug-Free Workplace Act of 1988 (41 U.8.0. 701
et seq.)”’ on authority of Pub. L. 111-360, §6(c), Jan. 4,
2011, 124 Stat, 3854, which Act enacted Title 41, Public
Contracts.

AMENDMENTS

2008—Subsec. (a). Pub. L. 110-325 substituted “a quali-
fied individual with a disability shall” for ‘“‘the term
‘qualified individual with a disability’ shall®.
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EFFEOTIVE DATE OF 2008 AMENDMENT

Amendment by Pub, L. 110-325 effective Jan. 1, 2009,
see section 8 of Pub. I, 110-325, set out as a note under
section 705 of Title 29, Labor,

§ 12115. Posting notices

Every employer, employment agency, labor
organization, or joint labor-management com-
mittee covered under this subchapter shall post
notices in an accessible format to applicants,
employees, and members describing the applica-
ble provisions of this chapter, in the manner
prescribed by section 2000e—10 of this title,

(Pub. L. 101-886, title I, §105, July 26, 1990, 104
Stat, 336.)

REFERENOES IN THXT

This chapter, referred to in text, was in the original
“‘this Act”, meaning Pub. L. 101-336, July 26, 1990, 104
Stat. 857, which is classified principally to thig chapter.
For complete classification of this Act to the Code, see
Short Title note set oub under section 12101 of this title
and Tables.

§12116. Regulations

Not later than 1 year after July 26, 1990, the
Comimission shall isste regulationg in an acces-
gible format to carry out this subchapter in ac-
cordance with subchapter II of chapter 5 of title
5.

(Pub. L. 101-336, title I, §106, July 26, 1990, 104
Stat. 336.)

§ 12117, Enforcement
(a) Powers, remedies, and procedures

The powers, remedies, and procedures set forth
in sections 2000e—4, 2000e-5, 2000e—6, 2000e-8, and
2000e-9 of this title shall be the powers, rem-
edies, and procedures this subchapter provides
to the Commission, to the Attorney Genseral, or
to any person alleging discrimination on the
basis of disability in violation of any provision
of this chapter, or regulations promulgated
under section 12116 of this title, concerning em-
ployment.

(b) Coordination

The ggencies with enforcement authority for
actions which allege employment discerimina-
tion under this subchapter and under the Reha-
bilitation Act of 1878 [29 U.8.C. 701 et seq.] shall
develop procedures to ensure that administra-
tive complaints filed under this subchapber and
under the Rehabilitation Act of 1973 are dealt
with in a manner that avoids duplication of ef-
fort and prevents imposition of inconsistent or
conflicting standards for the same reguirements
under this subchapter and the Rehabilitation
Act of 1973, The Commission, the Attorney Goen-
eral, and the Office of Federal Contract Compli-
ance Programs shall establish such coordinating
mechanisms (similar o provisions contained in
the joint regulations promulgated by the Com-
mission and the Attorney General at part 42 of
title 28 and part 1691 of title 29, Code of Federal
Regulations, and the Memorandum of Under-
standing between the Commission and the Office
of Pederal Contract Compliance Programs dated
January 16, 1981 (46 F'ed. Reg. 7485, January 23,
1981)) in regulations implementing this sub-
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chapter and Rehabilitation Act of 1978 not later
than 18 months after July 26, 1990.

(Pub. L. 101-386, title I, §107, July 26, 1990, 104
Stat. 336.)

REFERENCHS IN TEXT

This chapter, referred to in subsec. (a), was in the
original *‘this Act", meaning Pub. L. 101-336, July 26,
1990, 104 Stat. 827, which is classified principally to this
chapter. For complete classification of this Act to the
Code, see Shory Title note set out under section 12101
of this title and Tables.

The Rehsabilitation Act of 1973, referred to in subsec.
(b), is Pub. L. 93-112, Sept. 26, 1973, 87 Stat. 355, as
amended, which is clasgified generally to chapter 16
(§701 eb seq.) of Title 29, Labor. For complete classifica-
tion of this Act to the Cods, see Short Title note set
out under section 701 of Title 29 and Tables.

SUBCHAPTER II-PUBLIC SERVICES

PART A—PROHIBITION AGAINST DISCRIMINATION
AND OTHER GENERALLY APPLICABLE PROVISIONS

§ 12181. Definitions

Ag uged in this subchapber:
(1) Public entity

The term “‘public entity” means—

(A) any State or local government;

(B) any department, agency, special pur-
pose district, or other instrumentality of a
State or States or local government; and

(C) the National Railroad Passenger Cor-
poration, and any commuter authority (as
defined in section 24102(4)* of title 49).

(2) Qualified individual with a disability

The term “qualified individual with a dis-
ability”’ means an individual with a disability
who, with or without reagonable modifications
to rules, policies, or practices, the removal of
architectural, communication, or itranspor-
tation barriers, or the provision of auxiliary
alds and servioeg, meets the essential eligi-
bility requirements for the receipt of services
or the participation in programs or activities
provided by a public entity.

(Pub. L. 101338, title II, §201, July 26, 1990, 104
Stat. 337.)

REFERENCES IN THXT

Section 24102 of title 49, referred to in par. (1XC), was
subsequently amended, and section 24102(4) no longer
defines “commuter authority”. However, such term is
defined elsewhers in that section.

CODIFICATION

In par. (1)(0), “section 24102(4) of title 49" substituted
for “section 103(8) of the Raill Passenger Service Act’
on authority of Pub. L. 103-272, §6(b), July b5, 1894, 108
Stat, 1378, the first section of which enacted subtitles
T, IIT, and V to X of Title 49, Transportation.

EFFECTIVE DATH

Pub, L. 101-336, title II, §205, July 26, 1990, 104 Stat.
338, provided that:

“(a) GBNERAL, RULE.—Except as provided in sub-
section (b), this subtitle [subtitle A (§§201-205) of title
I of Pub. L. 101336, enacting this part] shall become
effective 18 monthe after the date of enactment of this
Act [July 26, 1950].

18ee References in Text note helow.
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“(b) HXCEPTION.—Section 204 [section 12184 of this
title] shall become effective on the date of enactment
of this Act.”

EX. ORD. No. 13217, COMMUNITY-BASED ATTHRNATIVES
FOR INDIVIDUALE WITH DISABILYIIRS

Ex, Ord. No. 13217, June 18, 2001, 66 ¥.R. 83155, pro-
vided:

By the authority vested in me as President by the
Constitution and the laws of the United States of
America, and in order to place gualified individuals
with disabilities in community settings whenever ap-
propriate, it is hereby ordered as follows:

SECTION 1, Policy. This order is issued consistent with
the following findings and principles:

(a) The United States is committed to community-
based alternatives for individuals with disabilities and
recognizes that such services advance the best interests
of Americans.

(b) The United States seeks to ensure that America’s
community-bhased programs effectively foster independ-
ence and participation in the community for Ameri-
cans with disabilities.

(c) Unjustified isolation or segregation of gualified
individuals with disabilities through institutionaliza-
tion is a form of disability-based diserimination prohib-
ited by Title II of the Americans With Disabilities Act
of 1990 (ADA), 42 U.8,0, 12101 [12131] et seqg, States must
avoid disability-based discrimination unless doing so
would fundamentally alter the nabure of the service,
program, or activity provided by the State.

(@ In Olmstead v, L.C., 527 U.S. 581 (1999) (the
“Otmstead decision’), the Supreme Court consbtrued
Title I of the ADA [42 U.8.C. 12131 et seq.] to require
States to place qualified individuals with mental dis-
abilities in community sebttings, rather than in institu-
tions, whenever treatment professionals determine that
such placement is appropriate, the affected persons do
not oppose such placement, and the State can reason-
ably accommodate the placement, taking inbo account
the resources available to the State and the needs of
others with disabilities.

(e) The Federal Government must assist States and
localities to implement swiftly the Olmstead decision,
so as to help engure that all Americans have the oppor-
tunity to live close to their families and friends, to live
more independently, to engage in productive employ-
ment, and to participate in communibty life.

Sec. 2. Swift Implementation of the Olmstead Decision:
Agency Responsibilities. (a) The Attorney General, the
Secretaries of Health and Human Services, Bducation,
Labor, and Housing and Urban Development, and the
Commissioner of the Social Security Administration
shall work cooperatively to ensure that the Olmstead
decision is implemented in a timely manmer. Specifi~

" cally, the designated agencies should work with States

1o help them assess their compliance with the Olmstead
decision and the ADA [42 U.S.C. 12101 et seq,] in provid-
ing services to gualified individuals with disabilities in
community-based settings, as long as such services are
appropriate to the needs of those individuals, These
agencies should provide technical guidance and work
cooperatively with States to achieve the goals of Title
II of the ADA [42 U.8.0. 121381 et seq.], particularly
whers States have chosen to develop comprehensive, ef-
fectively working plans to provide services to qualified
individuals with disabilities in the most integrated set-
tings. These agencies should also ensure that existing
Fedaral resources are used in the most effective man-
ner to support the goals of the ADA. The Secretary of
Health and Human Services shall take the lead in co-
ordinating these efforts.

(b) The Attorney General, the Secretaries of Health
and Human Services, Hducation, Labor, and Housing
and Urban Development, and the Comimissioner of the
Social Security Administration shall evaluate the poli-
cies, programs, statutes, and regulations of their re-
spective agencies to determine whether any should be
revised or modified to irnprove the availability of com-
munity-based services for gqualified individuals with
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disabilities, The review shall focus on identifying af-
fected populations, improving the flow of informsation
about supports in the community, and removing bar-
riers that impede opportunities for community place-
ment. The review should ensure the involvement of
consumers, advocacy organizations, providers, and rel-
svant agency representatives. Hach agency head should
report to the President, through the Secretary of
Health and Human Services, with the results of their
evaluation within 120 days.

{¢) The Attorney General and the Secretary of Heslth
and Human Services shall fully enforce Title II of the
ADA, including investigating and resolving complaints
filed on behalf of individuals who allege that they have
been the victims of unjustified institutionalization.
‘Whenever possible, the Department of Justice and the
Department of Health and Human Services should work
cooperatively with States to resolve these complainis,
and should use alternative dispute resclution to bring
these complaints to a quick and constructive resolu-
Hlon. |

(d) The agency actions directed by this order shall be
done consistent with this Administration’s budget.

8re. 3. Judicial Review, Nothing in this order shall af-
fect any otherwise available judicial review of agency
action. This order is intended only to improve the in-
ternal management of the Federal Government and
does nob create any right or benefit, substantive or pro-
cedural, enforceable at law or equity by a party against
the United States, its agencies or instrumentalitiss, its
officers or employees, or any other person.

GHORGE W, BUSH.

§ 12132, Discrimination
Subject to the provisions of this subchapter,

no qualified individual with a disability shall, -

by reason of such disability, be excluded from
participation in or be denied the benefits of the
services, programs, or activities of a public en-
bity, or be subjected to discrimination by any
such entity.

(Pub. L. 101-336, title II, §202, July 26, 1990, 104
Stat. 337.)

§ 12133, Enforecement

The remedies, procedures, and rights set forth
in section 794a of title 29 shall be the remedies,
procedures, and rights this subchapter provides
to any person alleging discrimination on the
basis of disability in violation of section 12132 of
this title.

(Pub. L, 101-336, title II, §208, July 26, 1890, 104
Stat. 337.)

§12184. Regulations
(a) In general

Not later than 1 year after July 26, 1990, the
Attorney General shall promulgate regulations
in an accesgsible format that implement this
part. Such regulations shall not include any
matter within the scope of the authority of the
Secretary of Trangporbation under section 12143,
12149, or 12164 of this title.

(b) Relationship to other regulations

Except for ‘“‘program accessibility, exigting fa-
cilities”, and ‘*‘communications®, regulations
under gubsection (a) of this gection shall be con-
sistent with this chapter and with the coordina-
tion regulations under part 41 of title 28, Code of
Federal Regulations (as promulgated by the De-
partment of Health, Education, and Welfare on
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January 13, 1978), applicable to recipients of
Federal financial assistance under section 794 of
title 20. With respect to “‘program accessibility,
existing facilities”, and ‘‘communications’,
such regulations shall be consistent with regula-
tions and analysis as in part 39 of title 28 of the
Code of Federal Regulations, applicable to feder-
ally conducted activities under section 794 of
title 29.

(c) Standards

Regulations under subsection (a) of this sec-
tion shall include standards applicable to facili-
ties and vehicles covered by this part, other
than facilities, stations, rail passenger cars, and
vehicles covered by part B of this subchapter.
Such standards shall be consistent with the min-
imum guidelines and requirements issued by the
Architectural and Transportation Barriers Com-
pliance Board in accordance with section
12204(a) of this title.

(Pub, L, 101-336, title II, §204, July 26, 1990, 104
Stat. 337.)

REFERENCES IN TEXT
'This chapter, referred to in subsec. (b), was in the
original ‘“this Act”, meaning Pub. L. 101-336, July 26,
1990, 104 Stat. 327, which is classified principally to this
chapter, For complete classification of this Act to the
Cods, see Short Title note set out under section 12101
of this title and Tables.

HEFFECTIVE DATH
Bection effective July 26, 1990, see section 205(b) of

Pub. L. 101-336, set out as a note under section 12131 of
this title.

PART B—ACOTIONS APPLICABLE TO PUBLIC
TRANSPORTATION PROVIDED BY PUBLIC ENTI-
TIES CONSIDERED DISCRIMINATORY

SUBPART I—PUBLIC TRANSPORTATION OTHER THAN
BY ATRCRAFT OR CHRTAIN RATL OPERATIONS

§ 12141, Definitions

As used in this subpart:
(1) Demand responsive system

The term ‘‘demand responsive system
means any system of providing designated
public transportation which ig not a fixed
route system.

(2) Designated public transportation

The term ‘‘designated public transpor-
tation’ means transportation (other than pub-
lic school transportation) by bus, rail, or any
other conveyance (other than transportation
by aircraft or intercity or commuter rail
transportation (as defined in section 12161 of
this title)) that provides the general public
with general or gpecial service (including char-
ter service) on a regular and continuing basis.
(3) Fixed route system

The term ‘‘fixed route system’ means a sys-
tem of providing designated public transpor-
tation on which a vehicle ig operated along a
prescribed route according to a fixed schedule.
(4) Operates

The term ‘“‘operates’”, as used with respect to
a fixed route system or demand responsive
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empted from coverage under title II of the Civil
Rights Act of 1964 (42 U.S.C. 2000-a(e)) {42 U.8.C.
2000a et seq.] or to religious organizations or en-
tities controlled by religious organizations, in-
cluding places of worship.

(Pub. L. 101-386, title III, §307, July 26, 1980, 104
Stat. 863.)
REFERENCRE I¥ TEXT

The Civil Rights Act of 1964, referred to in text, is
Pub. L, 88-352, July 2, 1964, 78 Stat. 241, as amended.
Title IT of the Act is classified generally to subchapter
II (§2000a et seq.) of chapter 21 of this title. For com-
vlete classification of this Act to the Code, see Short
Title note set out under section 2000a of this title and
Tables,

HIFEOTIVE DATH
Section effective 18 months after July 26, 1990, ses

section 310(a) of Pub. L, 101-336, set oub as a note under
section 12181 of this title,

§ 12188, Enforcement

(a) In general
(1) Availability of remedies and procedures

The remedies and procedures set forth in
section 2000a—3(a) of this title are the remedies
and procedures this subchapter provides to
any person who is being subjected to discrimi-
nation on the basis of disability in violation of
this subchapter or who has reasonable grounds
for belisving that such person is about to be
subjected to discrimination in violation of sec-
tion 12183 of this title. Nothing in this section
shall require & person with a disability to en~
gage in a futile gesture if such person has ac-
tual notice that a person or organization cov-
ered by this subchapter does not inbend to
comply with its provisions.

(2) Injunetive relief

In the case of violations of gections
12182(b)(2)(A)(iv) and section? 12183(a) of this
title, injunctive relief gshall include an order to
alter facilities to make such facilities readily
acoessible to and usable by individuals with
disabilities to the extent required by this sub-
chapter. Where appropriate, injunctive relief
shall algo include requiring the provision of an
auxiliary aid or service, modification of a pol-
icy, or provision of alternative methods, to
the extent required by this subchapter.

(b) Enforcement by Attorney General
(1) Denial of rights
(A) Duty to investigate

i) In general

The Attorney General shall investigate
alleged violations of this subchapter, and
shall undertake periodic reviews of compli-
ance of covered entities under this sub-
chapter,
(it) Attorney General certification

On the application of a State or local
government, the Attorney General may, in
consultation with the Architectural and
Transportation Barriers Compliance

18¢ in original. The word “section’ probably should not ap-
pear.

Board, and after prior notice and a public
hearing at which persons, including indi-
viduals with disabilities, are provided an
opportunity to testify against such certifi-
oation, certify that a Stabte law or local
building code or similar ordinance that es-
tablishes accessibility requirements meets
or exceeds the minimum requirements of
this chapter for the accessibility and
usability of covered facilities under this
subchapter. At any enforcement proceed-
ing under this section, such certification
by the Attorney General shall be rebutta-
ble evidence that such State law or local
ordinance does meet or exceed the mini-
mum requirements of this chapter.

(B) Potential vieolation

If the Attorney General has reasonable
cause to believe that—

(1) any person or group of persons is en-
gaged in a pattern or practice of discrimi-
nation under this subchapter; or

(i1) any person or group of persons has
been discriminated againgt under this sub-
chapter and such discrimination raises an
issue of general public importance,

the Attorney General may commence g civil
action in any appropriate United States dis-
trict court.

(2) Authority of court

In a civil action under paragraph (1)(B), the
court—

(A) may grant any equitable relief that
such court comsiders to be appropriste, in-
cluding, to the extent required by this sub-
chapter:

(1) granting temporary, preliminary, or
permanent relief;

(ii) providing an auxiliary aid or service,
modification of policy, practice, or proce-
dure, or alternative method; and

(ii1) making facilities readily accessible
to and usable by individuals with disabil-
ities;

(B) may award such other relief as the
court considers to be appropriate, including
monetary damages to persons aggrieved
when requested by the Attorney General;
and

(C) may, to vindicate the public interest,
agsess a civil penalty againgt the entity in
an amount—

(i) not exceeding $50,000 for & first viola-
tion; and

(ii) not exceeding $100,000 for any subse-
guent violation.

(3) Single violation

For purposes of paragraph (2)(C), in deter-
mining whether a first or subsequent violation
has occurred, a determinsation in a single ac-
tion, by judgment or settlement, that the cov-
ered entity has engaged in more than one dis-
criminatory act shall be counted as a single
violation.

(4) Punitive damages

For purposes of subsection (b)(2)(B) of thig
section, the term “monetary damages’ and
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“such other relief” does not include punitive
damages.

(5) Judicial consideration

In a civil action under paragraph (1)}(B), the
court, when considering what amount of civil
penalty, if any, is appropriate, shall give con-
sideration to any good faith effort or attempt
to comply with this chapter by the entity. In
evaluating good faith, the court shall con-
sider, among other factors it deems relevant,
whether the entity could have reasonably an-
ticipated the need for an appropriate type of
auxiliary aid needed to accommodate the
unique needs of a particular individual with a
disability.

(Pub. L. 101-836, title III, §308, July 26, 1990, 104
Stat. 868.)

REFERENCHE IN TEXT
This chapber, referred to in subsec, (b)1)(A)EL), ¢B),
was in the original ““this Act", meaning Pub. L. 101-836,
July 26, 1990, 104 Stat. 327, which is classified prin-
cipally to this chapter. For complete classification of
this Act to the Code, see Short Title note set out under
section 12101 of this title and Tables.

EFFECTIVE DATE

Section effective 18 months after July 28, 1990, see
section 810¢a) of Pub. L. 101-336, set out as a note under
section 12181 of this title,

CIvil: ACTIONS FOR VIOLATIONS BY PURLIC
ACCOMMODATIONS

For provisions directing that, except for any civil ac-
tion brought for a violation of sechtion 12183 of this
title, no civil action shall be brought for any act or
omission described in section 12182 of this title which
occurs (1) during the first six months after the sffective
date of this subchapter, against businesses that employ
25 or fewer employees and have gross receipts of
$1,000,000 or less, and (2) during the first year after the
effective date, against businesses that employ 10 or
fewer employees and have gross receipts of $500,000 ox
less, see section 310(b) of Pub. L, 101-386, set out as an
Effective Dabe note under section 12181 of this title.

§ 12189, Examinations and courses

Any person that offers examinations or
courses related to applications, licensing, cer-
tification, or credentialing for secondary or
postsecondary education, professional, or trade
purposes shall offer such examinations or
courses in a place and manner accessible to per-
sons with disabilities or offer alternative acces-
sible arrangements for such individuals.

(Pub. L. 101-336, title IIT, §309, July 26, 1990, 104
Stat. 365.)
HFFECTIVE DATHE

Section effective 18 months after July 26, 1990, see
section 310(a) of Pub. L. 101-336, set out as a note under
section 12181 of this title.

SUBCHAPTER IV—MISCELLANEOUS
PROVISIONS

§12201. Construction

(a) In general

Hxcept as otherwise provided in this chapter,
nothing in this chapter shall be construed to
apply a lesser standard than the sbandards ap-
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plied under title V of the Rehabilitation Act of
1973 (29 U.S.C. 790 et seq.) or the regulations is-
sued by Federal agencies pursuant to such title,
(b) Relationship to other laws

Nothing in this chapter shall be construed to
invalidate or limit the remedies, rights, and pro-
cedures of any Federal law or law of any State
or political subdivision of any State or jurisdic-
tion that provides greaber or equal protection
for the rights of individuals with disabilities
than are afforded by this chapter. Nothing in
this chapter shall be construed to preclude the
prohibition of, or the imposition of restrictions
on, smoking in places of employment covered by
subchapter I, in transportation covered by sub-
chapter II or I, or in places of public accommo-
dation covered by subchapter IIL.

(¢) Insurance

Subchapters 1 through III of this chapbter and
title IV of this Act shall not be construed to pro-
hibit or restrict—

(1) an insurer, hospital or medical service
company, health maintenance organization, or
any agent, or entity that administers benefit
plansg, or similar organizations from under-
writing risks, classifying rigsks, or administer-
ing such risks that are based on or not incon-~
sistent with State law,; or

(2) a person or organization covered by this
chapter from establishing, sponsoring, observ-
ing or administering the terms of a bona fide
benefit plan that are based on underwriting
risks, classifying rigks, or administering such
rigks that are based on or not inconsistent
with State law; or

(8) a person or organization covered by this
chapter from establishing, sponsoring, observ-
ing or administering the terms of a bona fide
benefit plan that is not subject to State laws
that regulate insurance,

Paragraphs (1), (2), and (8) shall not be used as
a subterfuge to evade the purposes of sub-
chapter® I and IIT.

(d) Accommodations and services

Nothing in this chapter shall be construed to
require an individual with a disability to accept
an accommodation, aid, service, opportunity, or
benefit which such individual chooses not to ac-
cept.

(e) Benefits under State worker’s compensation
laws

Nothing in this chapter alters the standards
for determining eligibility for benefits under
State worker's compensation laws or under
State and Federal disability benefit programs.

() Fundamental alteration

Nothing in this chapter alters the provision of
gsection 12182(bY(2)(A)(E1) of this title, specifying
that reasonable modifications in policies, prac-
tices, or procedures shall be required, unless an
entity can demonstrate that making such modi-
fications in policies, practices, or procedures, in-
cluding academic reduirements in postsecondary
education, would fundamentally alter the na~
ture of the goods, services, facilities, privileges,
advantages, or accommodations involved,

180 in original, Probably should be “subchapters.
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(ii) When the Department of Jushice
receives a complaint for which it does
not have jurisdiction under section 504
and is not the designated agency, it
may exercise jurisdiction pursuant to
§36.180(e) or refer the complaint to an
agency that does have jurisdiction
under seotion 504 or to the appropriate
agency designated in subpart G of this
part or, in the case of an employment
complaint that is also subject to title I
of the Act, to the HEqual Employment
Opportunity Commission,

(8)d) If the agency that receives a
complaint has section 504 jurisdiction,
it shall process the complaint accord-
ing to ibs procedures for snforcing sec-
tion 504.

(ii) If the agency that receives a com-
plaint does not have section 504 juris-
diction, but is the designated agency,
it shall process the complaint accord-
ing to the procedures established by
this subpart.

() Employment complaints, (1) If a
complaint alleges employment dis-
crimination subject to title I of the
Act, and the agency has section 504 ju-
risdiction, the agency shall follow the
procedures issued by the Department of
Justice and the Hqual Employment Op-
portunity Commission wunder section
107(b) of the Act.

(2) If a complaint alleges employ-
ment discrimination subject to title I
of the Act, and the designated agency
does not have section 504 jurisdiction,
the agency shall refer the coraplaint to
the HKgual Employment Opportunity
Commigsion for processing under title I
of the Act.

(8) Complaints alleging employment
discrimination subject to this part, but
not to title I of the Act shall be proc-
essed in accordahce with the proce-
dures established by this subpart.

(c) Complete complaints. (1) A des-
ignated agency shall accept all com-
plete complaints under this section and
shall promptly notify the complainant
and the public entity of the receipt and
acceptance of the complaint.

(2) If the designated agency receives
a complaint that is not complete; it
shall notify the complainant and speci-
fy the additional information that is
needed to make the complaint a com-
plete complaint. If the complainant
fails to complete the complaint, the
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designated ageicy shall close the com-~
plaint without prejudice.

[Order No. 1512-91, 56 ¥R 356716, July 26, 1991,
as amended by AG Order No. 8180-2010, 75 FR
56184, Sept. 15, 2010]

§385.172 Investigations and compliance
reviews,

(a) The designated agency shall in-
vestigate complaints for which it is re-
sponsible under §35.171,

(b) The designated agency may con-
duct compliance reviews of public enti-
ties in order to ascertain whether there
has been & failure to comply with the
nondiscerimination requirements of this
part.

(c) Where appropriabe, the designated
agenocy shall attempt informal resolu-
tion of any matter being investigated
under this section, and, if resolution is
not achieved and a viclation is found,
issue to the public entity and the com-
plainant, if any, a Letter of Findings
that shall include—

(1) Pindings of fact and conclusions
of law,

(2) A description of a remedy for each
violation found (including compen-
satory damages where appropriate);
and

(8) Notice of the rights and proce-
dures available under paragraph (@) of
this section and §§385.173 and 385,174,

(@) At any time, the complainant
may file a private suit pursuant to sec-
tion 203 of the Act, 42 U.S.C. 12183,
whether or not the designated agency
finds a violation.

[AG Order No. 3180-2010, 75 FR 56184, Sept. 15,

20107

§35.173 Voluntary compliance agree-
ments.

(&) When the designated agency
issues a noncompliance Letter of Find-

" ings, the designated agency shall—

(1) Notify the Assistant Aftorney
General by forwarding a copy of the
Letter of Findings to the Assistant At-
torney General; and

(2) Imitiate negotiations with the
public entity to secure compliance by
voluntary means.

(b) Where the designated agency is
able to seoure voluntary compliance,
the voluntary compliance agreement
shall—
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(1) Be in writing and signed by the
parties;

(2) Address each cited violation;

(8) Specify the corrective or remedial
achion to be taken, within a stated pe-
riod of tims, to comte into compliance;

(4) Provide assurance that discrimi-
nation will not recur; and

(5) Provide for enforcement by the
Attorney General.

§85.174 Referral.

If the public entity declines to enter
into voluntary compliance negotia-
tions or if negotiations are unsuccess-
ful, the designated agency shall refer
the matter to the Attorney General
with a recommendation for appropriate
action. )

§35.175 Attorney’s fees.

In any action or administrative pro-
ceeding commenced pursuant to the
Act or this part, the court or agency,
in its discretion, may allow the pre-
vailing party, other than the United
States, a reasonable attorney’s fee, in-
cluding litigation expenses, and costs,
and the United States shall be liable
for the foregoing the same as g private
individual.

§385.176 Alternative means of dispute
resolution.

Where appropriate and to the extent
authorized by law, the use of alter-
native means of dispute resolution, in-
cluding settlement mnegotiations, con-
ciliation, facilitation, mediation, fact-
finding, minitrials, and arbitration, is
encouraged to resolve disputes arising
under the Act and this part.

§385.177 Effect of wunavailability of
technical assistance.

A public entity shall not be excuged
from ocompliance with the require-
ments of this part because of any fail-
ure to receive technical assistance, in-
cluding any failure in the development
or dissemination of any technical as-
sistance manual authorized by the Act.

§385.178 State immunity.

A State shall not be immune under
the eleventh amendment to the Con-
stitution of the United States from an
action in Federal or State court of
competent jurisdiction for a violation

Date Filed: 10/25/2017

Page: 71 of 82

§35.190

of this Act. In any action against a
State for a violation of the require-
ments of thig Act, remedies (including
remedies both at law and in equity) are
available for such a violation to the
same extent as such remedies are
available for such a violation in an ac-
tion against any public or private enti-
ty other than a State.

§§ 35.179-85.189 [Reserved]

Subpart G—Designated Agencies

§85.190 Designated agencies.

(a) The Assistant Attorney General
shall coordinate the compliance activi-
ties of Federal agencies with respect to
State and local government compo-
nents, and shall provide policy guid-
ance and interpreftations to designated
agencies to ensure the consistent and
effective implementation of the re-
quirements of this part.

(b) The Federal agencies listed in
paragraph (b) (1) through (8) of this sec-
tion shall have responsibility for the
implementation of subpart F of this
part for components of State and local
governments that exercise responsibil-
ities, regulate, or administer services,
programsg, or activitieg in the following
functional areas.-

(1) Department of dgriculture: A1l pro-
grams, services, and regulatory activi-
ties relating to farming and the raising
of livestock, including extension serv-
1ces,

(2) Department of Education: All pro-
grams, serviceg, and regulatory activi-
ties relating to the operation of ele-
mentary and secondary education sys-
tems and ingtitutions, institutions of
higher education and vocational edu-
cabion (other than schools of medicine,
dentistry, nursing, and other health-re-
lated schools), and libraries.

(8) Department of Health and Human
Services: All programs, services, and
regulatory activities relating to the
provigion of health care and social
services, including schoolg of medicine,
dentistry, nursing, and other health-re-
lated schools, the operation of health
care and social service providers and
institutions, including ‘“‘grass-roots®
and community services organizations
and programs, and preschool and
daycare programs.
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(1) Be in writing and signed by the
parties;

(2) Address each cited violation;

(8) Specify the corrective or remedial
action to be taken, within a stated pe-
riod of time, to come into compliance;

(4) Provide assurance that diserimi-
nabion will not recur; and

'(5) Provide for enforcement by the
Attorney General.

§85.174 Refexral.

If the public entity declines to enter
into voluntary compliance negotia-
tions or if negotiations are unsuccess-
ful, the designated agency shall refer
the matter to the Attorney General
with a recommendation for appropriate
action.

§385,175 Attorney’s fees.

In any action or administrative pro-
ceeding commenced pursuant to the
Act or this part, the court or agency,
in its discretion, may allow the pre-
vailing party, other than the United
States, a reasonable attorney’s fee, in-
cluding litigation expenses, and costs,
and the United States shall be liable
for the foregoing the same as a private
individual.

§35.176 Alternative means of dispute
resolution.

Where appropriate and to the extent
authorized by law, the use of alter-
native means of dispute resclution, in-
cluding settlement negotiations, con-
ciliation, facilitation, mediation, fact-
finding, minitrialg, and arbitration, is
encouraged to resolve disputes arising
under the Act and this part.

§85.177 Effect of wunavailability of
technical assistance.

A public entity shall not be excused
from compliance with the require-
ments of this part because of any fail-
ure to receive technical assistance, in-
cluding any failure in the development
or dissemination of any technical as-
sistance manual authorized by the Act,

§35.178 State immunity.

A State shall not be immune under
the eleventh amendment to the Con-
stitution of the United States from an
action in Federal or State court of
compebent jurisdiction for a violation

Date Filed: 10/25/2017
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§35.190

of this Act. In any action against a
State for a violation of the require-
ments of this Act, remedies (ncluding
remedies both at law and in equity) are
available for such a violation to the
same extent as such remedies are
available for such a violation in an ac-
tion against any public or private enti-
ty other than a State.

§§385.179-35.189 [Reserved]

Subpart G—Designated Agencies

§385.190 Designated agencies.

(a) The Assistant Attorney General
shall coordinate the compliance activi-
ties of Federal agenoies with respect to
State and local government compo-
nents, and shall provide policy guid-
ance and interpretations to degignated
agencies to ensure the consgistent and
effective implementation of the re-
quirements of this part.

_. (b) The Federal agencies listed in
paragraph (b) (1) through (8) of this sec-
tion shall have responsgibility for the
implementation of subpart ¥ of this
part for components of State and local
governments that exercise respongibil-
ities, regulate, or administer services,
programs, or activities in the following
functional areas.

(1) Department of Agriculture: All pro-
grams, services, and regulatory activi-
ties relating to farming and the raising
of livestock, including extension gerv-
ices.

(2) Department of Education: All pro-
grams, services, and regulatory activi-
ties relating to the operation of ele-
mentary and secondary education sys-
tems and insbitutions, institutions of
higher education and vocational edu-
cation (other than schools of medicine,
dentistry, nursing, and other health-re-
lated schools), and libraries.

(8) Department of Health and Human
Services: All programs, services, and
regulatory activities relating to the
provision of health care and social
services, including schools of medicine,
dentistry, nursing, and other health-re-
lated schools, the operation of health
care and social service providers and
institutions, including ‘‘grass-roots”
and community services organizations
and programs, and preschool and
dajycare programs.
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(4) Department of Housing and Urban
Development: All programs, services,
and regulatory activities relating to
state and local public housing, and
housing assistance and referral,

(B) Department of Interior: All pro-
grams, services, and regulatory activi-
ties relating to lands and natural re-
sources, Including parks and recre-
ation, water and waste management,
environmental protection, energy, his-
toric and cultural preservation, and
museums,

(6) Department of Justice: All pro-
grams, services, and regulatory activi-
ties relating to law enforcement, pub-
Iic safety, and the administration of
justice, including ocourts and correc-
tional institutions; commerce and in-
dustry, including general economic de-
velopment, banking and finance, con-
sumer protection, insurance, and small
business; planning, development, and
regulation (unless asgsigned to other
designated agencies); state and local
government support services (e.g.,
audit, personnel, comptroller, adminis-
trative services); all other government
functions not assigned to other des-
ignated agencies.

(T Department of Labor: Al programs,
services, and regulatory activities re-
lating to labor and the work force.

(8) Department of Transportation: All
programs, services, and regulatory ac-
tivities relating to transporbtation, in-
cluding highways, public transpor-
tation, traffic management (non-law
enforcement), automobile licensing and
ingpection, and driver licensing.

(¢) Responsibility for the implemen-
tation of subpart ¥ of this part for
components of State or local govern-
ments that exercise responsibilities,
regulate, or administer services, pro-
grams, or activities relating to func-
tions mnot assigned to specific des-
ignated agencies by paragraph (b) of
this section may be assigned to other
specific agencies by the Department of
Justics,

(d4) If two or more agencies have ap-
parent responsibility over a complaint,
the Assigtant Atbtorney General shall
determine which omne of the agencies
shgll be the designated agency for pur-
poses of that complaint.

(e) When the Department receives a
complaint directed to the Attorney

Page: 73 of 82

28 CFR Ch. | (7-1-16 Edition)

General alleging a violation of this
part that may fall within the jurisdic-
tion of a designated agency or another
Federal agency that may have jurisdic-
tion under section 504, the Department
may exercise its discretion to retain
the complaint for investigation under
this part.

[Order No. 1512-91, 56 FR 85716, July 26, 1991,
as amended by AG Order No, 3180-2010, '16 FR.
56184, Sept. 15, 20101

§§35.191-35.999 [Reserved]

APPENDIX A TO PART 35—GUIDANCE TO
REVISIONS T0 ADA REGULATION ON
NONDISCRIMINATION ON THE BASIS OF
DISABILITY IN STATHE AND LOCAL
GOVERNMENT SERVICES

NoTm: This Appendix contains guidance
providing a gsection-by-section ansalysis of
the revisions to 28 CFR. part 85 published on
September 15, 2010.

SHCTION-BY-SHECTION ANALYSIS AND RESPONSH
TO PUBLIC COMMENTS -

This section provides a detailed descrip-
tion of the Department’s changes to the title
II regulation, the reasoning behind those
changes, and respounses to public comments
received on these topics. The Section-by-Sec-
tion Analysis follows the order of the title IT
regulation itself, except that, if the Depart-
ment has not changed a regulatory section,
the unchanged section has not been men-
tioned.

SUBPART A—GENERAL
Section 35,104 Definitions.

1991 Standards” and 2004 ADAAG

The Department has included in the final
rule new definitions of both the “1981 Stand-
ards” and the 2004 ADAAG.” The term 1991
Standards'’ refers to the ADA Standards for
Accessible Design, originally published on
July 26, 1991, and republished as Appendix D
to part 36, The term 2004 ADAAG” refers to
ADA Chapter 1, ADA Chapter 2, and Chapters
3 through 10 of the Americans with Disabil-
ities Act and Architectural Barriers Act Ac-
cessibility Guidelines, which were issued by
the Access Board on July 23, 2004, 86 CFR
1191, app, B and D (2008), and which the De-
partment has adopted in this final rule.
These terms are included in the definitions
section for ease of reference.

2010 Standards”

The Department hag added to the final rule
a definition of the term ‘2010 Standards.”
The term ‘2010 Standards® refers to the 2010
ADA Standards for Accessible Design, which
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101sT ConGRrESS Repr. 101-485
o Sovston } HOUSE OF REPRESENTATIVES [ Part
, !
‘v
AMERICANS WITH pISABILITIES ACT OF 1930
. .
4 May 15, 1990.—Ordered to be printed
. .
Mr. Hawxgins, from the Committee on Education and Labor,
submitted the following
REPORT
together with
MINORITY VIEWS
% [To accompany H.R. 2278 which on May 9, 1989, was referred jointly to the Commit-
tee on Fducation and Labor, the Committee on Energy and Commerce, the Com-
mittee on Public Works and Transportation, and the Committee on the Judiciary)
[Including cost estimate of the Congressional Budget, Office]
The Committee on Education and Labor, to whom was referred
. the bill (FL.R. 2273) to establish a clear and comprehensive prohibi-
tion of discrimination on the basis of disability, having considered
the same, report favorably thereon with an amendment and recom-
mend that the bill as amended do pass.
The amendment is as follows;
Strike out all after the enacting clause and ingert in lieu thereof
the following:
SECTION 1. SHORT TITLE; TABLE OF CONTENTS.
f({gs%gonr Trree—This Act may be cited as the “Americans with Disabilitiea Act
o} o
(b) TABLE oF CoNTENTS.—The table of contents is as follows:
Soc 1. Short il tableof ontent, ’
Sec. 8. Definitions,
. TITLE -EMPLOYMENT
. fec. 101, Definitions.
S 105, Dorongagrdom
{ Sec. 104, Tegal drugs and alcokol.
Sec. 105. Posting notices.
) Sec. 1 - Regulations,
8oc. 107 orcement,
Bec. 108, E_Ecﬂ’ve dg!e
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Section 204(b) of the legislation specifies that not later than one
year after the date of enactment of this Act, the Secretary of
Transportation shall promulgate regulations in an accessible
format that includes standards applicable to facilties and vehicles
covered under section 208,

Such standards shall.be consistent with the minimum guidelines
and requirements issued by the Architectural and Transportation
Barriers Compliance Board in accordance with section 504.

Enforcement

Section 205 of the legislation specifies that the remedies, proce-
dures, and rights set forth in section 505 of the Rehabilitation Act
of 1973 (29 U.S.C. 794a) shall be available with respect to any indi-
vidual who believes that he or she is being subjected to discrimina-
tion on the basis of disability in violation of any provisions of this
Act, or regulations promulgated under section 204, concerning
public services.

It is the Committee’s intent that administrative enforcement of
section 202 of the legislation should closely parallel the Federal
government's experience with section 504 of the Rehabilitation Act
of 1973 The Attorney General should use section 504 enforcement
procedures and the Department’s coordination role under Execu-
tive Order 12250 as models for regulation in this area,

The Committee envisions that the Department of Justice will
identify appropriate Federal agencies to oversee compliance activi-
ties for 'State and local governments. As with section 504, these
Federal agencies, including the Department of Justice, will receive,
investigate, and where possible, resolve complaints of discrimina-
tion. If a Federal agency is unable to resolve a complaint by volun-~
tary means, the Federal government would use the enforcement
sanctions of section 505 of the Rehabilitation Act of 1978.- Because
the fund termination procedures of secticn 505 are inapplicable to
State and local government entities that do not receive Federal
funds, the major enforcement sanction for the Federal government
.will be referral of cases by these Federal agencies to the Depart-
ment of Justice.

The Department of Justice may then proceed to file suits in Fed-
eral district court. As with section 504, there is also a private right
. of action for persons with.disabilities, which includes the full pano-
- ply of remedies. Again, consistent with section 504, it is not the
‘Committee’s intent that persons with disabilities need to exhaust

Federal administrative remedies before exercising their private
right of action.

Ef’}‘éctﬁve date

In accordance with section 206 of the legislation, title II of the
bill' shall become -effective 18 months after the date of enactment
except that the provisions of the bill applicable to the purchase of
new fixed route vehicles shall become effective on the date of en-
actment of this Act. :
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101sr Co :
o Sesoron ] HOUSE OF REPRESENTATIVES { Reer. 101485

AMERICANS WITH DISABILITIES ACT OF 1990

May 15, 1990.—Ordered to be printed

i
Mr. Brooxgs, from the Committee on the Judiciary,
submitted the following

REPORT
together with
ADDITIONAL AND DISSENTING VIEWS

[To accompany H.R. 2273 which on May 9, 1989, was referred jointly to the Commit-
tee on Education and Labor, the Committee on Energy and Commerce, the Com-
mittee on Public Works and Transportation, and the Committee on the Judiciary]

[Including cost estimate of the Congressional Budget Office]

The Committee on the Judiciary, to whom was referred the bill
(H.R. 2273) to establish a clear and comprehensive prohibition of
discrimination on the basis of disability, having considered the
same, report favorably thereon with an amendment and recom-
mend that the bill as amended do pass.

The amendment is as follows:

Strike out all after the enacting clause and insert in lieu thereof
the following: ‘ :

SEGTION 1. SHORT TITLE; TABLE OF CONTENTS,
(a) Suonrt TrrLe.—This Act may be cited as the ‘“Americans with Disabilities Act

of 1990,
(b) TapLe oF ConreEnTS.—The table of contents is as follows:
1. Short title; table of contenta,

2. Findings and purposes.
3. Definitions.

¥

TITLE I-EMPLOYMENT

101, Definitiops.

102. Dis¢rimination.

103, Defenses,

104, Nlegal use of drugs and alcohol
105. Posting notices.

106, Regulations,

. 107, Enforcement.

See. 108 Effective date.

29-940
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Section 106. Regulations

The Equal Employment Opportunity Commission (EEQC) is re-
quired to issue reguiz;aons within 1 year after enactment. The reg-
ulations must be in an accessible format, and must be promulgated
in accordance with the Administrative Procedure Act.45

In the employment title, as in all the titles, the Committee ex-
pects that the designated agencies will take their responsibilities
geriously and will isgsue the required regulations in the designated
time-frame. As noted, one of the stated purposes of this Act is “to
ensure that the Federal Government plays a central role in enfore-
ing the standards established in this Act on behalf of individuals
with disabilities.” 4¢ The first role that the federal agencies must
play in enforcing the ADA is the issuance of regulations. The Com-
mittee intends that individuals with disabilities have a right under
t111ist_Act to require the relevant agencies to issue the mandated reg-
ulations.

Section 107. Enforcement

Title I incorporated the powers, remedies and procedures set
forth in Sections 705, 706, 707, 709 and T10 of the Civil Rights Act
of 1964.47 The Committee intends that the powers, remedies and
procedures available to persons discriminated against based on dis-
ability shall be the same as, and parallel to, the powers, remedies
and procedures available to persons discriminated against based on
race, color, religion, sex or national origin. Thus, if the powers,
remedies, and procedures change in title VII of the 1964 Act, they
will change identically under the ADA for persons with disabilities.

A bill is currently pending in the Judiciary and Education and

Labor Committees, H.R. 4000, which would amend the powers, rem-
edies and procedures of title VII of the Civil Rights Act of 1964. Be-
cause of thé cross-reference to title VII in Section 107, any amend-
ments to title VII that may be made in H.R. 4000 or in any other
bill would be fully applicable to the ADA: An amendment was of-
fered, during consideration of H.R. 2273 by the Committee, that
would have removed the cross-reference to title VII and would
have substituted the actual words of the cross-referenced sections.
This amendment was an attempt to freeze the current title VII
-remedies (i.e., equitable relief, including injunctions and back pay)
in the ADA, This amendment was rejected as antithetical to the
purpose of the ADA—to provide civil rights protections for persons
with disabilities that are-parallel to those available fo minorities
‘and women. By retaining the cross-reference to title VII, the Com-
mittee’s intent is that the remedies of title VII, currently and as
%xpended, in the future, will be applicable to persons with disabil-
ities.

The Committee also addressed the concern that the statutory
language- providing that the remedies and procedures set forth in
title VII of the Civil Rights Act of 1964 “shall be available” might
have been interpreted to imply that a plaintiff could bypass the ad-
ministrative remedies of title VII and go directly to court under

45 § U.S.C. 551 et geg.
45 Section 2(bX3).
A7 42 U.S.C. 2000e-4, 2000e-5, 2000e-6, 2000e-8 and 2000e-9.
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title I of the ADA 48 Thus an amendment was adopted that re-

placed the term “available, with respect” with “the powers, reme-

dies and procedures this title provides.” The purpose of this amend-

ment was to clarify that persons with disabilities must follow the

same procedures and secure the same remedies as women and mi-

norities under title VII, currently and as amended in the future.

The Committee adopted this amendment because it reaffirms the

intent of parity between people with disabilities and minorities and

women under title VII, and because it serves to clarify the intend-

ed meaning of the provision. The amendment does not affect in any

way the continued availability of the rights, remedies and proce-

dures of other federal laws and other state laws (including state”
common law) as provided in Section 501(b) of this Act, but simply

clarifies that the remedies of title VII of the Civil Rights Act of
1964 are the only remedies that are provided by title I of this Act

for employment discrimination claims.

Administrative complaints filed under this title and the Rehabili-
tation ‘Act should be dealt with in a manner to avoid duplication of
efforts, and to prevent inconsistent or conflicting standards. The
Committee intends that agencies with enforcement authority under
this title or the Rehabilifation Act of 1978 should develop proce-
dures and coordination mechanisms to achieve these goals. Coordi-
nating mechanisms should be established in regulations or memo-
randa of understanding,

- The term “person” is used in the enforcement section to make it
clear that organizations representing individuals with disabilities
shall have standing to sue under the ADA.

Section 108. Effective date
Title I becomes effective 24 months after enactment.

TrrLe II—PusLIc SERVICES

Section 201. Definition

This section defines the term “qualified individual with a disabil-
ity.” This definition is derived from the regulations implementing
Section 504 of the Rehabilitation Act of 1978,4° and should be in-
terpreted in a manner consistent with those regulations.

~ Section 202. Discrimination

Title II extends the protections of Section 504 of the Rehabilita-
tion Act to cover all programs of state or local governments, re-
gardless of the receipt of federal financial assistance. By prohibit-
ing discrimination against persons with disabilities in programs
and activities of the federal government and by recipients of feder-
al financial assistance, Section 504 of the Rehabilitation Act has
served not only o open up public services and programs to people
with disabilities but has also been used to end segregation. The
purpose of title Il is to continue to break down barriers to the inte-

48 The concerns expressed was that the term “shall be available” could be read to mean that
the powers, remedies and procedures were merely available to a plaintiff, and that a plaintiff
eot:% 4%:}% ;;g(\;g avail him or her self of such powers, remedies and procedures.
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Section 203. Actions applicable to public transportation provided by
public entities considered discriminatory

This section prohibits discrimination in public transportation
provided by public entities. These requirements were extensively
?.ddressed by the Committees with jurisdiction over transportation
issues.

Section 204. Regulations

The Attorney General is require to issue regulations within 1
year after enactment. The regulations must be consistent with this
title and the coordination regulations under the Rehabilitation Act
of 1973, except with respect to “program accessibility, existing fa-
cilities” and “communications.” For these provisions, such regula-
tions must be consistent with the regulations applicable to federal-
ly conducted activities under Section 504 of the Rehabilitation Act.

Unlike the other titles in this Act, title II does not list all of the
forms of discrimination that the title is intended to prohibit. Thus,
the purpose of this section is to direct the Attorney General to
issue regulations setting forth the forms of discrimination prohibit-
ed.t? The Committee intends that the regulations under title II in-
corporate interpretations of the term discrimination set forth in
titles I and III of the ADA to the extent that they do not conflict
with the Section 504 regulations.

The Secretary of Transportation is required to issue regulations
for requirements under Section 208. The regulations must be in an
accessible format, and must be promulgated in accordance with the

- Administrative Procedure Act.

Section 205. Enforcement

Section 205 incorporates the remedies, procedures and rights set
forth in Section 505 of the Rehabilitation Act of 1978.61 As in title
I, the Committee adopted an amendment to delete the term ‘shall
be available” in order to clarify that Rehabilitation Act remedies
are the only remedies which title II provides for violations of title
II. The Rehabilitation Act provides a private right of action, with a
full panoply of remedies available, as well as attorney’s feeg, %2
This enforcement provigion, like the others in the ADA, should
be read in conjunction with Section 501(b), which provides that the
ADA does not preempt other applicable laws that include equal or
greater protection. For title-II, like Section 504 of the Rehabilita-
tion Act, this includes remedies available under 42 U.S.C. 1983 and
under state law claims.88 ,

80 The Act requires that regulations promulgated by the Attorney General shall be consistent
with the coordination regulations codified at 28 CFR Part 41, as in existence on January 13,
1978. The portion of the 1978 regulation which dealt with design, construction and alteration
uged the American National Standards Institute (ANSD specifications: later notices have substi-
tuted the Uniform Federal Accessibility Standards (UFAS) for the ANSI reference, The Commit-
tee does not intend that the Attorney General use the old ANSI standard from the 1978 regula-

tion. .
01 29 U.S.C. 194a.

92 See, e.g., Miener v, State of Missouri, 673 F. 2d 969 (8th Cir. 1982).
83 Sae discussion of Section 501(b), below.
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Calendar No. 216
101st CoNGRESS REPORT
Ist Session SENATE [ 101-116

THE AMERICANS WITH DISABILITIES ACT OF 1989
|

August 30, 1989.—Ordered to be printed

Filed under authority of the order of the Senate of August 2 (legislative day,
January 3), 1989

Mr. KENNEDY, from the Committee on Labor and Human
. Resources, submitted the following

REPORT
together with
ADDITIONAL VIEWS

[To accompany S. 933]

The Committee on Labor and Human Resources, to which was
referred the bill (S. 933) to establish a clear and comprehensive
prohibition of discrimination on the bagis of disability, having con-
sidered the same, reports favorably thereon with an amendment
and recommends that the bill as amended do pass.

CONTENTS
Page
I. Introduction “ 1
II. Summary of the legislation 2
I Hearings 4
IV. Need for the legislation 5
V. Summary of committee action 21
V1. Explanation of the legislation 21
VI. Regulatory impact 88
VIIL  COSE 0BLIMALE reorvsrisvsrecmsemastsassmstorsinmmensesesnresmsarersstssssrasrrsssarsssosaistnensrsrasssnsaransesees 90
IX. Changes in existing law 95

1. INTRODUCTION

On August 2, 1989, the Committee on Labor and Human Re-
sources, by a vote of 16-0, ordered favorably reported S. 983, the
21-174
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Regulations

Section 204 of the legislation specifies that not later than one
year after the date of enactment of this Act, the Attorney General
shall promulgate regulations in an accessible format that imple-
ment this title (other than section 303), and such regulations shall
be consistent with this titfle and with the coordination regulations
under part 41 of title 28 Code of Federal Regulations (as promulgat-
ed by the Depariment of Health, Education, and Welfare on Janu-
ary 13, 1978), applicable to recipients of Federal financial assist-
ance under section 504 of the Rehabilitation Act of 1973 (29 U.S.C,
T794) except, with respect to “program accessibility, existing facili-
ties” and *communications” such regulations shall be consistent
with applicable portions of regulations and analysis relating to
Federally conducted activities under section 504 of the Rehabilita-
tion ‘)Act of 1973 (part 39 of title 28 of the Code of Federal Regula-
tions).

‘Section 204(b) of the legislation specifies that not later than one
year after the date of enactment of this Act, the Secretary of
Transportation shall promulgate regulations in an accessible
format that include standards applicable to facilities and vehicles
covered under section 203.

Such standards shall be consistent with the minimum guidelines
and requirements issued by the Architectural and Transportation
Barriers Compliance Board in accordance with section 504.

Enforcement

Section 205 of the legislation specifies that the remedies, proce-
dures, and rights set forth in section 505 of the Rehabilitation Act
of 1973 (29 U.S.C. T94a) shall be available with respect to any indi-
vidual who believes that he or she is being subjected to discrimina-
tion on the basis of disability in violation of any provisions of this
Act, or regulations promulgated under section 204, concerning
public services.

It is the Committee’s intent that enforcement of section 202 of
the legislation should closely parallel the Federal government's ex-
perience with section 504 of the Rehabilitation Act of 1973. The At-
torney General should use section 504 enforcement procedures and
the Department’s coordination role under Executive Order 12250 as
models for regulation in this area.

The Committee envisions that the Department of Justice will
identify appropriate Federal agencies to oversee compliance activi-
ties for State and local government. As with section 504, these Fed-
eral agencies, including the Department of Justice, will receive, in~
vestigate, and where possible, resolve complaints of discrimination.
If a Federal agency is unable to resolve a complaint by voluntary
means, the Federal government would use the enforcement sanc-
tions of section 505 of the Rehabilitation Act of 1973. Because the
fund termination procedures of section 505 are inapplicable to
State and local government entities that do not receive Federal
funds, the major enforcement sanction for the Federal government
will be referral of cases by these Federal agencies to the Depart-
ment of Justice.
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The Department of-Justice may then proceed to file suits in Fed-
eral district court. As with section 504, there is also a private right
of action for persons with disabilities. Again, consistent with. sec-
tion 504, it is not our intent that persons with disabilities need to
exhaust Federal administrative remedies before exercising the pri-
vate right of action.

Effective date

In accordance with section 206 of the legislation, title II of the
bill shall become effective 18 months after the date of enactment
except that the provisions of the-bill applicable to the purchase of
new fixed route vehicles shall become effective on.the date of.en-
actment of this Act.

TITLE JI[-——PUBLIC ACCOMMODATIONS AND SERVICES OPERATED BY
PRIVATE ENTITIES

Section 504 of the Rehabilitation Act.of 1973 prohibits Federal
agencies and recipients of Federal financial assistance from dis-
criminating against persons with disabilities. The-purpose of title
III of the legislation is to extend these general prohibitions against
diserimination to privately operated public accommodations and to
bring individuals with disabilities info the economic and social
mainstream of American life. Title III fulfills these purposes in a
clear, balanced, and reasonable manner.

Title III is not intended to govern any terms or conditions of em-
ployment by providers of public accommodations or potential
places of employment;-employment-practices are governed by title I
of this legislation.

Title III also prohibits discrimination in public transportation
services provided by private entities.

Scope of coverage of public accommodations

Section 301(3) of the legislation sets forth the definition of the
term “public accommodation.” The following privately operated en-
tities are considered public accommodations for purposes of title
111, if the operations of such entities affect commerce:

(1) An inn, hotel, motel, or other similar place of lodging,
except for an establishment located within a building that con-
taing not more than five rooms for rent or hire and that is ac-
tually occupied by the proprietor of such establishment as the
residence of such proprietor; :

4 (rzx)kA restaurant, bar, or other establishment serving food or
rink;

(3) A motion picture house, theater, concert hall, stadium, or
other place of exhibition or entertainment;

(4) An auditorium, convention center, or lecture hall;

(5) A bakery, grocery store, clothing store, hardware store,
shopping center, or other similar retail sales establishment;

(6) A laundromat, dry-cleaner, bank, barber shop, beauty
shop, travel service, shoe repair service, funeral parlor, gas sta-
tion, office of an accountant or lawyer, pharmacy, insurance
office, professional office of a health care provider, hospital, or
other similar service establishment;
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